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IN SENATE-lntrnduced b,v ~ens. (iORDON, BARCLAY, ANDERSON, 
OHRENSTEIN, BERNSTEIN-read twice and ordered printed, and 
when printed tu be committed to the Committee on Judiciary 

IN ASS~:MBLY-llntrnduccd by M. of A. COOPERMAN-read onre and · 
referred to the Committee on Judiciary 
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relatin1 to I statia oommlssloo oo judidll coodud and ~ otMr' 
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and to amtnd the p11,i1al law, the publilt~ law and tho dvl pradb law 
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7978 SENATE, t~~-------n 
The Se11.1tc Bi,ll 
by :\tr. _ _0.~~J Calendar No. 

ScL!atc No._& 0/L/ 
I 

Asscm. Rcpt. Nu. __ 

A. 12830 

. AN. Aer~-amtild ~ j~ la, ~ ~-tu ~-•far: .. -~ ' 
~ on jlMiic:m ~ a ~ ca~ ~ h · 
.a1d~ oi tm llifliflN mMri ~tore~~ tllo-A ~: 
rabtffll tu a :.~ ~ • -~ ~ .uNI ~ ch · 
i::~ ~ ~ m tn ~ m tt. -w CIU't~ 

' 

_ and m·~ ti1e ~- tta. ~~•••,ml~ liw • 
! and na a ,._ • mMI ~ c:wdl:lnmag --~ ~ 

·-·---:···-- ···---·-1·--· ... ----¼~--~ 
•· was re:id th,! third time 

The President put the question whetJ~i· the Senate would agree to the final passage of said bill. the 
s;.ime h:iving been printed and upon thE: desks of the members in its final form at least three cJkn<lar 
l::gislative da:1s, and it was decided in the affirmative, a majority of all the Senators elected voting in 
favor thereof :rnd three-fifths being present, as follows: 

AYE Dist. I\IAY AYE Dist. NAY 

47 Mr. Anderson 8 Mr. levy 

49 Mr. Auer -- 50 Mr. Lombardi 

1f. 
I Babl .... ..s.. 24 Mr. Marchi I Mr ! 

45 I Mr. Barclay 5 Mr. Marino I 
1R Mr Rar,~,,,.,;,.wicz mus 48 Mr. Mason - ' 

23 Mr. Beattv - 30 Mrs. Mendez 

33 Mr. Bernstein 28 Mr. McCall 

19 Mr. Bloom mm 59 Mr. McFarland 

12 Mr. Bronston -~ Mr. Nolan 
41 Mr. Bruno 27 Mr. Ohranstein 

7 Mr. Caemmerer 17 Mr. Owens mmu 
34 Mr. Calandra 11 Mr. Padavao 

21 Mr. Conklin 60 Mr. Paterson 

l 25 I Mr. Connor 53 Mr. Perrv 
46 Mr. Donovan 36 Mr. Pisani 

6 Mr. Dunne -- 57 Mr. Present 

54 Mr. Eckert -- 39 Mr. Rolison 

- ,J ... . ,.,~-!-!1.."'I"""""' 31 M,•. Ruiz -
J 44 Mr. Farley 40 Mr. Schermerhorn -
I 35 Mr. Flynn 2 Mr. Smith, B.C. ..... 
I 32 Mr. G3liber 51 Mr. Smith, W.T. 

.. __ 
i 56 I 

1'1lr. Gallaaher - .. . .22_LMr. Solomon I --- --
_________ L_14~1r. [;azz;;,-a --=== - 43 Mr. Stafford l .. -~ ·- - ------. -------------

I 13 l Mr. Gold 55 Mr. Tauriello 
.,. __ 

---- ---. ·- - ----- - ---
I I 3 ! 25 Mr. Goodman Mr. Trunzo 

·- >---·----~-----~ ------ ~ ---- -·· ----- ------

I ::C'O I Mr. Hi1lperin 58 Mr. Volker 
-----·----· ~ 

i 4 I Mr. J~hnson 52 Mr. Warder 
----

-· T 1 5--M~. Knorr ---- ., 38 ivirs. Winikow -----·------- r--- -- ----~·--· ~--
1 Mr. L.aValle I --

L29 /Wr. L eichter 
---- ... - -

i 
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Tho,e Who Voted Thou Who Voted Tho!le 'A1ho Voted Thos11t Wha Votf!d Those Who Voted 
In the Negative In rhe Negafr~•t In rM Affirmativ• In th<e Nega.tiv-, ln the Affirmative 

:-. Ir .. \br:un,-011 
.\!i,-,- .\mat11c:t_i.__ __ _ 

.\Ir. Barham 

.\Ir. Ha.~a11i---­
_1fr. HP/m., 

.\Ir. llia111'11i 

.\Ir. Ho.\'lund 

.\J.~l.i:«wPr 
,1/r. BuNri!­
.Hr. Burrnu,~111._. __ _. 

.Hr. Bush---­

.\ Ir. B11tll'r 
Mr. Calomnf€e.;,,1 ,<ri ---

i\ Ir. ( 'incotla 
.ll r. Codtrrtnt! 
.\lrs. ( '0111wlly-·---­
.\ Ir, { '11111w~ 

.\Ir. ( 'm111or 

.Hr. Cook (C.&.-i.J..--­

.1/r~. Cooke (A. P.) 

.\Ir. ( 'oop(•1·m:m 

.11 r. Dail"1~,...._-­
:l!r,~Llllala 
.llr. D'.l11drm:----­
M-r.-Ht>:1ri1!· 
.ll r. lJPlliB1J1:i 
.\Ir. !)pf Torn 
.\Ir. ()p;--al\'io 
.\Jr. DiCa,,w-, ___ _ 

.\lrs. Diµ;~s 

.llr. !Jnlnwhifz 
,ll r. Dttr!Je<i . 
.llr. Bm"'!1·--··· 

.\Ir. Eng;PI 
Jlr. 8.~po.~iln----
\ I 1·. En· 
.\Ir. Fa1-rPII 
.\ [ r. F1-rri,--, 
\lr. Fink 
\lr. Fi!Illl'l':L!I 

_, ! r. 1-·t,u·h'. .. ----·--~ -· 
. ·' r. r·t,uu!~/f//1 

: : ... _-~-=nrtliUP 

. r. l-'n·:i1:i1i!lt~- ·· 
I· r1t•r!t;1:!!I 

( ;,;\. :,r 1·i11 

( :u1.-:,i 
( ; !l I l 1·1.; t ·,I 

, , • 1. :r:d1!'I' 

\Ir. (:raunis 
),Ir. ( :n•1·0 
\Ir. ( :1•pe11hl'r~ 
\Ir. ( ;riffith 
.\fr. Gula1!a 
.lfr. Hanna 
.llr. Hr1111wil, __ _ 

.\Ir. 1-1 un•n lwr-~ 
.\Ir. Hrrrm,---~-· 
.\ Ir. 1-1 mctey-----
. ll r. Hrnle71- __ 
.\fr Hrndn.~•w .... __ 

.\Ir. Hahst-­
.\lr. Hl·n•,-i 
.\Ir. Hinch1•,\' 
.\ '. 1·. ll ir~('h 
Mr. H,ih{1)('k 

\Ir. Ho<"hlir111•1•ktll'I' 
.\Ir. Hm·t 
.\Ir. H,i.rl.,y----~-

i\Ir .. Jo!rn:mn 
.\Ir. l,1·arw 
.1/r. !{. /!,./ifs,: ____ . 

\!:·.l,iiid1·1·-­
.\lr. [,nppl'II 
.\Ir. l\!Tllll'I' 

.\Ir. l.::f::,\'l'l ll' 
\I:·. l.a11d1•,-
.l/ r. L1u;f .. -----· 

.\ [ 1·. La.~hl'r 

.\Jr. t.;c....,_.......,__ 

.\Ir. Ll'l1rl\'r 

.\Ir. l.1•11tol 

.\! r. 1,, • ..,-,,.,,y----
.\ I!'. l.1•wis 
\Ir,-. Lip,-1·h11lz 
.l!r. J,1111re.~lo 
.l!r .. \!,,dis1111 

.\ Ir . .\l:11·d1is1•lli 

.\ ! r. .li•: r.,/111!{-.------­

.1/ r .. \!11rlirr---­
\[r. .\Id ':illl' 

\Ir:- . .\l1·C:t·1• 
. th. .1 !c(i'mth 
.\ [ !' . .\ Ii- l lll'l'llt'_\' 

.lfr. .ll,r:r1 

.\Ir . .\[ill1•r ((;_\\'.) 
i / r. 1/ /l!l'f' (If. 11~·1--·----_ 
\[r . .\lilll't' ( .\I.I !.J 
.\( r . .\ [ irl o 

.: ·; .... , 

.......... / .... ; .. _ ......... . 

;:·_·1 
\.,-) . ,/ 

.Hr . . \fo/inar.· 

\Ir . .\louta111, 
.\Ir . . \l,irp/111 ((J..1.) 

.\ [ r . .\ I :trph.,· (.\1..1.) 

.\ [ I' . :'<adlcr 
.1/r . . \'r1yle 
.\ [ r . .\ i1·11losi 
.\ [r . .\i111• 
.llr . .\"oru. 
.\ I 1·. ( lrazio 
.\ [ I'. Pa,-sau 11:rn LP 
.\Ir. Pt•,«•t• 

.\Ir. Proud 

.Ur. R11pple!Jm---

.1/r. He illy 

.llr. R1J,-
·\Ir. Boli:ll'h 

·--;',.! ,._ R,,.-.,.___ __ . 
.\Ir. R!,'lll (.I.!!"~-­
.\Ir. B.\'.111 (l·:.F .. \.) 
.\Ir. :--a111!ns 
.\[r. :--,•):in1111i11g-t•1· 
.\Ir. :-:,•lrn1iclt 
.\Ir. :-:,•!1111m•r 
.ll r. Snt.-.-.___ 
\Ir. :--1•rra110 
.\Ir. :--ii>~PI 
\Ir. :-:i!n•r 
.llr. S,1/,1mon--­
\ Ir. :-:ta\·i,-ky 
.l!r. Str,phm,.__ 
\Ir. :--tn•lzin 
.\II'. :-,ullirnn ( E.( '.J 
.l! r. S1tllilia11 ( P . 
.\lr. Tallon 
.Ht. Till . ..-
.\Ir. \'arm 
.Hr. 1 ·,drlla 
.\ l r. \ ir){ilio 
.\Ir. \\'al,-it (l).H.' 
\Ir. \\'ablt (:--.I'.) 
-1/r. ·1!·,,,.rnr----· 
.l/r. l:"1•m1•lr 
.\Ir. \\'q,ri11 
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BERNARD G- GORDON 

37T_H DISTRICT 

CHAIRMAN 

COMMITTEE ON JUDICIARY 

Honorable Judah Gribetz 
Executive Chamber 
State Capitol 
Albany, New York 12224 

Dear Mr. Gribetz: 

THE SENATE 

STATE OF NE~W YORK 

ALBANY 

12224 

May 10, 1978 

LEGISLATIVE OFFICE lllllLDING 
N. Y. S, CAPITOL 

ALl!IANY,N.Y. IZ224 

1019 PARK STREF.:r 

PEEKSKILL,N.Y, 10566 

TELEPHONE 

914-PE 7-1100-1 

I am enclosing herewith a copy of the memorandum in support of 
Senate bill 10014 and would appreciate your best efforts to have this 
legislation signed by the Governor. 

Very truly yours, 

~-~~3aL-~/ 
Harvey Fe on ~-
Counsel 

Enclosure 
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CHARLES D. HENDERSON 
P. 0. BOX G 

HORNELL. N. Y. 14843 

THE ASSEMBLY 

STATE OF NE'N YORK 

ALBANY 

COMMITTEES 

RULES 

WAYS & MEANS 

REAL PROPERTY TAXATION 

ELECTION LAW 

May 10, 1978 

Re: Senate Intro 10014 

My dear Governor: 

There are many significant reasons why I am constrained 
to respectfully request, as urgently and forcibly as I know 
how, that you veto the above le9is1ation. 

First, by approving this legislation it is my sincere 
opinion that in the end we will inflict grievious harm to 
the people of this state and their last resort in this 
Democracy, our court system. I believe we owe to the 
people the opportunity to havE~ all c1f the fact s, the true 
facts, behind this legislation rather than the myths of the 
plush hundred-thousand dollar campa.ign by David Garth which 
persuaded about 20% of the total registered voters in this 
state to surrender their elective franchise. 

Paranthetically, this is the second ti.me in the history 
of free people of this world that any group of citizens 
voluntarily surrendered their vote. The first time was in 
Germany in April of 19 33 and I need not re,mind you of the 
disastrous results of that experiment which should be a 
warning to New York State. 

This bill, which exceeds and di:storts the intent of the 
amendments to the Constitution, enacts the most fundamental 
changes in our system of government since the Civil War. 
No public hearings were held on this bill and its final 
form was only available to legislators a few days before 
the debate and vote. Hardly appropriate or proper proced­
ure in considering an issue of such grave significance to 
future generations and our system of government. After 
giving the people all the facts and soliciting their 
thoughts and opinions, let us recons:ider the legislation 
to minimize the damage already done. 

J ' 

Examination of the bill disclose:3 portions that are 
diametrically opposE!d to the principles and basic concepts 
of our democracy based on a majority of votes. When we 
deviate from the principle of the majority, as we do in 
requiring accord of two-thirds of th•~ Commission of Judicial 
Nominations, we are creating ,:1. dictatorsi.i.:p py.,placing the 
veto in the hands of the appointees of the .c;overnor o'r· Chief 
Jud9e of the Court of Appeals. With a quorum of ten, as the 

r 
j 
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Honorable Hugh L. Carey May 10, 1978 
Page two 

bill provides, three appointees would have veto power over 
any proposed nominee. 

Secondly, I contend that the bill violates the Constitu­
tion by limiting the number of names which the Chief Executive 
of this state 111ay consider for appointment as justices or 
appointment to any office. The bill further flies in the 
face of propriety by setting different limits for nominees 
for judgeships on the same court. 

When you combine the two - two-·thirds vote plus limi ta­
tion in number of nominees to be considerE:?d, you have 
created a dictatorship of the elite, the classic definition 
of fascism. 

Considering the constitutionality of the proposal, the 
amendment calls for well qualified.. How then can you 
establish or limit the well qualified to a fixed number? 
What happens if one hundred applicants are interviewed 
and the nominators find that fifty are well qualified? 
Where in the amendment or bill does it say how the further 
elimination will take place in order to reduce the fifty 
well qualified to nine, or seven or three well qualified? 
When we fix the number we ari:! sc,¥-ing nine or seven or three 
"best qualified". The Constitutional Amendment clearly 
says well qualified and makes no mention of best qualified. 

We therefore find ourselves in the incongruous position 
of picking out of fifty well qualified candidates a specific 
number of the most well qualified because that is what the 
proposed statute states. Can you or anyone define a set of 
standards or criteria for the most well qualified? Perhaps 
we could say those born under ti:ie-sign of Sagittarius, had 
blue eyes and were less than five-foot-ten would be "best 
qualified" of the "well qualified", most likely a choice 
of the Wall Street board room. 

May I further submit that it is an invasion of thE~ 
appointive pwers of the Governor, your power, to limit 
the number of well qualified from which to mak1e an appoint­
ment. How can the Governor be held accountabl1e to the 
people if his powers are circumscribed and limited as this 
bill does? The limitation imposed by this bill is contrary 
to other constitutional provisions for appointment. 
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Honorable Hugh L. Carey May 10, 1978 
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It is provided in Article VI, Section 21 of the Con­
stitution that the Governor appoints judges to fill un­
expired terms in Supreme Court, County Court, Surrogate 
Court, Family Court and others. The principle of appoint­
ment is the same in this section as in the new amendment 
to the Constitution. Nowhere in that section will you 
find a lirr:..i.tation on the·· number of names to be considered 
by the Governor in filling such vacancies. 

The Governor presently names or appoints judges to the 
Court of Claims by power contained in Article VI, Section 9 
of the Constitution. Nowhere will you find a limitation 
upon the number of names which the Governor may consider in 
naming a judge to the Court of Claims. 

Further, the position of the Chief Judge of the Court 
of Appeals combines the responsibilities of a judge of the 
Court of Appeals with some administrative duties. However, 
with the new amendment the powers of court administration 
are so expanded that the administrative duties of the 
Chief Judge have become so diminished that in seeking a 
well qualified Chief Judge, the requirements would concomitant 
to those of a well qu2lified associate judge. 

Why, then, are not the present sitting judges automatically 
well qualified? Any other posture creates the theatre of the 
absurd. Why a different number of nominees for an associate 
judge than a chief judge as the bill provides? 

The disgraceful and repugnant method by which the amend­
ments and implementing legislation was presented to the 
people and the Legislature has never been equalled, at least 
in this century. How, in good conscience, Governor could you, 
the Chief Judge of the Court of Appeals and legislative leaders 
who participated in this ignominious power grab form such an 
unholy alliance in the rape of the people? 

Surely you are aware of how the shell game operated. In 
the 1976 Speci2~ Session called by you all three amendments 
were wrapped up in one bill, and over the protests by many 
members of both houses to separate the issues, passage in 
this form was accomplished. The proposed changes were ad­
vertised to the public as one amendment. 
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In 1977 a newly elected Legislature in one re?solution 
adopted the proposed changes, but in a manner without 
precedent the questions were submitted to the people 
in three separate amendments with an effective date of 
April 1, 1978. 

Careful examination of the records would have dis­
closed to the Court of Appeals that there were several 
violations of the people's Constitution, but it is 
obvious that little effort to establish the truth was 
exerted by the Chief Judge and architect of the despicable 
power grab under the guise of court reform. 

It is ironic that this country has fought so many wars 
and so many of our young have made the supreme sacrifice 
of their lives to make the world safe for democracy and 
protect the right to vote while the people of New York 
are excluded by a conspiracy of power hungry, power mad 
elitists who make the state safe for Wall Street. 

Obviously you, or at least you and the Chief Judge, 
are credited with forcing the Legislature again to vote on 
all three enabling bills plus additional non-relevant 
material in one bill, not in three separate parts as had 
been voted on by the people. Shame, what a reprehensible 
exertion of power and disregard for the people and their 
responsibilities. 

While the people had an opportunity through public 
hearings to express themselves on the "concept" of so­
called court reform amendments, you know Governor they 
never had an opportunity in any way to express themselves 
or be given the facts on the implementing legislation 
which you must veto or sign. 

You have an opportunity to right some of the wrong by 
a veto of this measure so the people may be apprised of what 
is being proposed and given an opportunity to express their 
opinion to their representatives. Your veto message of the 
implementing legislation last year was very interesting. 
Perhaps the same ingenious treatment could be applied to 
this bill. 
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In still another matter, the extraordinary powers given 
the Administrative Judge is totally and utterly beyond com­
prehension unless it is designed to inhibit and impair the 
independence and integrity of the judiciary statewide. What 
is being created is a Czar over the entire court system 
under the semblance of court ref:...rm. 

I predict that the unnecessa.ry powers in this part of 
the bill will lead to abuse that will destroy the court 
system and come back to haunt those who contrived the 
scheme. 

That portion of the bill dealing with the Commission on 
Judicial Conduct will result in political corruption the 
like of which this state has never seen before. No judge 
will be able to remain independent and unfettered in the 
discharge of his obligations. When we adopt a statute 
that provides virtually no due process guarantee for any 
member of the judiciary, as this bill does, we are grant­
ing greater protection to the murderer and rapist than to 
a judge. 

It will be only a matter of time before the whole 
judicial system will be a shambles and tool of a fascia.st 
few. Just imagine a power hungry administrator who wante!d 
to pack all the courts with his political cronies. We have, 
with this bill, created the perfect vehicle with which to 
remove from the courts all judges that do not knuckle to 
or acquiesce to the desires of the hierarchy. It is simple~ 
all the control is in the hands of those with the power to 
appoint. 

In addition Governor, either you or those dealing for 
you did not wish to 9ive our present Commission on Judicial 
Conduct, which is only two years old, a chance to see it if 
could ease whatever a.ilments affect the :judiciary. Why? 
Because it did not provide enough power to dictate and rule 
ab~0l~te by the zealots? 

You can give the system a chance to work and save the 
system from destruction by a veto of the bill before you 
and insist that the three parts of the judiciary amendments 
to the Constitution be considered separately. It is pos­
sible to accomplish court reform without destroying the 
Republic. 
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Your obligation and mine to our constituents, the people 
of this state, is to first listen to them, give them all the 
facts, and then exercise judgment to protect their rights, 
not to destroy them. 

I regret to say that I do not think, at least from the 
viewpoint of giving the people all the facts, that our re­
sponsibility has been exercised in a judicious manner. The 
legislation before you was conceived in private, behind 
closed doors, no public hearings were held before the 
measure was presented to the Legislature with very little 
notice. 

No doubt you will not see this communication, but it 
will be a matter of record and at least I will be able to 
~ace the voters and openly tell them I tried to protect 
their right of choice which I predict, with the signing 
of this legislation, will be on the way to annihilation. 

Honorable Hu,gh L. Carey 
Governor, State of New York 
Executive Chamber 
The Capitol 
Albany, New York 

Respectfully yours, 

Digitized by the New York State Library from the Library's collections.



.. 
Memorotndum 

STATE OF NEW YORK 

EXECUTIVE Cl'AMBER 

THOMAS R. FREY 

DIRECTOR 

0• 2 STATE OPERATIONS 

To: Judah Gribetz 

Mciy J.O, 1978 

From: Thomas Fre;r-::;:,_~-- . 

no conment on S.10014 
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ARTHUR LEVITT 
STATE COMPTROLLER 

STATE OF NEW YORIIC 

DEPAHTMENT OF AUIOIT AN'.O CONTROL 
ALBANY 

May 17, 1978 

IN ~ ltPLVIING REl'l:11 TO 

REPORT TO THE GOVERN'OR ON LEGISLATION 

TO: The llc•norable Judah Gr ibet.z , Ccmnsel to the Gove:rnor 

RE: Senate 10014 Introduced by Sena.tor Gordon, et a.1. 

TITLE: An act to amend the judiciary law, in relation to 
providing for a state commission on judicial conduct; 
a commission on judicia.l m>mination; the administration 
of the unified court sy-stem; to repeal article two-A · 
thereof relating to a stabe commission on judicial conduct 
and certain other p:ro,,isions thereof relating to the 
administration of the unified court system and to amend 
the penal law, the public officers law and thE! civil 
practice law and rules in relation to making certain 
conforming amendments therein 

EFFECTIVE DATE: This act shall take~ E~ffect immediately and the 
provisions of secticins one through four hereof shall be 
deemed to have been in full for,:::e and effect cm and 
after April first•· nineteen huncired set 7enty-eight. 

This Department has no obj1ectic,n t<> t.he enactment of this 
bill. 

By 
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JOHN M. KEANE 

SURROGATE 

May 15, 1978 

COUNTY r.1f' ElAOOME 

SURROGATE'S COUHT CHAMBERS 
BINGHAMTON, NEW YORK 

131~01 

Hon. Judah Gribetz 
Executive Chamber 
State Capitol 
Albany, New York 1222t+ 

Re: S. 10014 

Dear Mr. Gribetz: 

You have asked the Surrogates' Association for comment on the 
above numhered bill. 

This bill implements the three constitutional amendments 
approved by the voters at the eilection last November. 
According to DE:!W~ sources, it has been the subject of much 
discussion and debate among the members of the Legislature. 
The legislation is required under the amendments which were 
passed. 

At the present time this Association has no objection to the 
legislation in its present form. 

Chairman, Legislative Committee 
Surrogates' Association 
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c:OMMIT-rEE F10r~ MODERN COlJRTS,lNC. 
36 WEST 44l'H STREE:T □ ROCIM 711 NEW YORK, NEW YORK 10038 12121575-1578 

Chairman: 
John J. McCloy 

Vice Chairmen: 
Marion P. Ames 
Samuel J. Duboff 
Whitney North Seymour, Jr. 
Gary H. Sperling 

Secretary: 
Amelie Wallace 

Treasurer: 
Arthur B. Newman 

Board of Directors: 
Marion P. Ames 
Peter A. Burmeister 
hlathaniel Caldwell 
Melber Chambers 
Richard Childs 
Mrs. Edwin F. Chinlum:I 
Lila A. Coleburn 
Mary Lou Crowley 
D. Clinton Dominick 
Samuel J. Duboff 
Duncan Elder 
Pauline Feingold 
Frances Friedman 
Allen Geller 
_iustin M. Golenbock 
Marjorie G. Gordon 
Donald Grajales 
William Happen 
Roger 8. Hunting 
Robert Kasanof 
Prof. Fannie J. Klein 
Lawrence Lachman 
E. Nobles Lowe 
John J. McCloy 
Robert Macerate 
Ralph J. Maffei 
Robert A. Meehan 
Jeanne Moore 
Archibald R. Murray 
.C1rthur B. Newman 
Kenneth Norwick 
Robert L. Ostertag 
Hon. David W. Peck 
A.N. Romm 
Prof. Maurice Rosenber;1 
Richard Rothschild 
.6.rthur Schiff 
Jacob Sheinkman 
Whitney North Seymour, Jr. 
Hon. Caroline K. Simon 
Luella Staner 
Gary H. Sperling 
Herbert Sturz 
Marvin Sussman 
Mrs. Harrison Tweed 
Amelie Wallace 
Lawrence Wilkinson 

Executil/8 Director: 
Fern Schair 

May 16, 1978 

Hon. Judah Gribetz 
Executive Chamber 
StatE~ Capitol 
Albany, New York 12224 

Dear Mr. Gribetz, 
Re: S .100·14 A.12830 

Thank you for the opportunity that you 
have provided for the Committee for Modern 
Courts to coimment on this bill. 

The legislation is .in many respects true 
to the court refo.i:m amt~ndments sought to be 
impleimented. An exception to this, however, 
lies in Article 3-A, SE:!ction 63, subsection 1, 
2 {a), which provides fc>r seven names to be 
recommended to the Governor by the Commission 
for the position of Chief Judge of the Court 
of Appeals. 

As you know, good government groups 
(including the League of Women Voters, 
Citizens Union, Common cause, New York State 
Congress of Parents and Teachers, the City 
Club of New York, the Women's City Club, the 
Federatii:m of Protestant Welfare Agencies, 
and the New York State Council of Churches) 
have been unanimous in their call for a small 
number of names as being necessary to implement 
what the people voted for in November a 
judicial nominating commissic:>n (not a screening 
panel as existed in New York City). 

Most ~irroups originally su~Jgested 3 names: 
this number is also in the Model Judiciary 
Article published by the national court reform 
organization that has extensi.vely studied this 
issue, the J\merican Judicature Society. 

Digitized by the New York State Library from the Library's collections.



• 
2 

Many of thE~ gi::>od groups have stated that, for 
the: sake of a quick resolution of the issue, they 
would support a bill providing for .3 to 5 names; 
any higher numbE~r would seriously damage the merit 
selection system sought to be implemented. 

Therefore, although we recognize the long, 
serious consideration that went into the drafting 
of this bill, and thl~ many fine provisions the 
final measure contains, we cannot support this 
measure. 

dl 

Sincerely, 

~ 
Fern Schair 
Executive Director 
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May 18, 1978 

Hon. Judah Gribetz 
Executive Chamber 
State Capitol 
Albany, New York 12224 

Re: 6~:i;)A.12830 

Dear Judah: 

Terence H. Benbow 
Chaa:rman --Gary H. Sperling 

Executice Director 

Vance M. Benguiat 
Associate Director 

Responding to your request fo:r: comment on the bill cited 
above, I enclose a copy o:f my memorandum on behalf of Citizens 
Union, distributed in connectiein with our approval of the measure. 

As it happens, the established court reform groups split 
on this matter. We were pleased to have ~he opportunity to 
demonstrate our flexibility in approving the final compromise 
flexibility foreshadowed in my letter to you last December. 

Encl. 

cc: S. Michael Nadel, Esq. 

Cordially, 

;::;:--

~Sper1ing 
Executive Director 
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Hon. Judah Griberz 
Executive Chamber 
State capitol 
Albany, New York 12224 

CITIZENS UNION 
15 PARK ROW 

NEW YORK, N. Y. 10038 

MAY 24Rf.al 

May 1s. 1978 

Responding to your request for comm1nt on the bill cited 
above, I enoloae a copy 10f my momorandum on behalf of Ci.tiaens 
Union, dietributcad in connection with 0\11' approftl of t'l11e measUN • 

. r-· . Aa it hc".ppena, the eat&bliahed court reform groups spll1t 
on this matter. We were pleased to have tho opportunity to 
de110n11trate our flexibillty in appl'Oving the final. compromise 
flexib.1.llty fON11hadowed in ay letter to you lut December. 

• • •• • •.• "'! ...... ' •• 

G'ar3r H. Sperling 
&~eeutive Dinictor 

Digitized by the New York State Library from the Library's collections.



To: Members of the Senate and Assembly 

From: Gary H. Sperling, Citizens Union Executive Director 

Date: l-lay 1, 1978 

Re: Implementing legislation for court reform 

Citizens Union has carefully followed the development of implementing legisla­
tion for the three court reform amendments approved by the voters last November. 
Since the three amendments-·- on judicial selection, administration and conduct -­
took effect on April 1, their implementation is now a month overdue. 

We had been troubled :f.n recent weeks both by this delay and by the possibility 
that the substance of the legislation -- when it finally came to the floor -- wc,uld 
violate the spirit of the amer.dments. So we are gratified that the Legislature now 
seems ready to act and that the final language, t~ough far from perfect, evades so 
man:, of the pitfalls we have cautioned against si:-:ice the amendments were approved. 

Only two of the three necessary implementing proposals have been the subjects 
of substantial controversy: 

Merit selection of the Court of Arr::ieals. Discussion here has centered on the 
important question of how many names the ·uor.i°ir.ating Cori.mission shall submit to the 
Governor for final consideration. Most jurisdictions with nominating panels call for 
the submission of three names to the appointing authority; in light of this successful 
experience, and in the belief that it woi.;ld limit selection to only the very best 
candidates, Citizens Union has favored the same limit •. 

The bill as it is now proposed provides for a range of three to five names for 
Associate Judge vacancie·s. We have endorsed that as a necessary legislative 
conpromise. 

Unfortunately the same bill provides for a flaf; seven names for Chief Judge. 
Although we continue to oppose that m.1mber as far too high, t-ne are heartened by the 
acceptance by legislative leaders of language that makes it clear that the higher 
number pertains only to that single office and is meant to ba,re no precedential effect 
in the event that merit selection is extended -- as we hopE it will be -- to the rest 
of our state court system. 

Most important, we've come a long way from earlier suggestions that no numeri­
cal limit at all be imposed; the concept of a limited number will be established and 
applied to six out of seven positions. 

Commission on Judicial Conduct. Discussion here centered on a half-dozen or 
so issues regarding the operation of the Commission. Earlier drafts of legislation 
included several adverse provisions, reflecting a legitimate 'but overstated concern 
with the need to protect Judges under investigation. That need is recognized by the 
bill in its current form, but those harmful provisions relating to rules of evidence, 
burden of proof end the like that would have impeded the Commission's day-to-day work 
have been removed. 

Al though public bearings will be barred by the propos~id measure, the public's 
"need to know" will be acconnnodated by a provision for commiE1sicm reports which is 
much improved over earlier drafts, although still not ideal. An icportant provision 
to prevent Judges from ending aeri,ous investigations by merely resigning has been 

__ added. The question of penalties for "leaks" has not 'been r,esolved in an entirely 
satisfactory manner, but the language in the bill will probably be more cumbersome 
than intimidating. 

• * 
To sum up, the implementing proposals have come a long way forward. They are 

still not all that Citizens Union hoped for (~.!ll:.,, seven names for Chief Judge leaves 
just ~much discretion), but they otherwise provide reasonable procedures for Cour~ 
ot Appeals nominations and the basis for an effective Col!lillission on Judicial Conduct. 
That's quite a lot, and we commend all those who have helped to achieve it. 
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MEMORANDUM 

AN ACT to amend the judiciary law a.nd the civil practice law and rules, 
in relation to the establishment of a commission on :judicial 
conduct, in relation to the establishmf.mt of a commission on 
judicial nomination and in relation to administration of the 
unified court system. 

~ 

JUDICIAL CONDUCT: 

The bill establishes a new commission of eleven members with ,a 
quorum of eight members with the concurrence of six members needed for 
issuance of a formal complaint and hearings as well as for a determination 
to admonish, censure, remove or retire or suspe:nd, or to refer an issue 
to a 3 member. panel. 

If a panel is convened, two of the three members constitute a 
quorum. 

The commission has the powers to conduct hearj_ngs, subpoEma, confer 
criminal immunity, report annually to the Governor and Legislature and 
Chief Justice. 

Panels and referees may hold hearings but cannot undertake tasks 
that are specifically :reserved ~o the commission itself. 

If a formal compl~int is issued, judge has rights to counsel, 
transcripts of proceedings and if a hearing is held, prior notice of 20 
days and copies o,f statements to be used against hi~. Hearings are not to 
be public absent the judge's demand for same. A final determination of the 
commission is to be transmitted to the Chief Judge togethe.r with all 
findings. After service of same on the judge the papers would be made public .. 

If a judge resigns, jurisdiction is continued in the commission for 
120 days after receipt of the resignation by the chief administrator. 

Confidentiality of the cowmiss;_on work is imposed upon all officers, 
employees and agents of the CO['[l.mission and provision is made for enforcement 
of the imposition of confidentiality. 

Provisions made on the bill for cases in transition from the former 
commission to the new entity. 

,J 

• 
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JUDICIAL NOMINATION: 

The principal f•~ature of this n~easun:'! include: 
---a limit on the nunber of persons who may be recomrr.endcd to the 

Governor as well-qualified for a vacancy for Chief Judge. The coMnission 
shall recommend seven peirsons. For each vacancy in the office of the 
Associate Judge, the commission would be authorized to submit at least 
three, but no more than five persons. In the E~vent of multiple vacancies, 
the minimum number would be increased by one fc>r each vacancy and the 
maximum would be also increased by one [§63 (3)]. 

;;.. 

--- a recommendation that a person .is well-qualified would require 
the concurrence of eight ~ewbers of the 12 member -..:ornmission [§63 (3)). 

--- no person c.an ce recommended to the Governor who has not been 
personally interviewed by the co-mnission, .and who has not filed a 
financial statement consisting of the person's assets, liabilities and 
sources of income [§63 (4)]. 

the commission's report to the Governor recommending persons 
as well-qualified would be made public, together, with the commission's 
findings relating to the? nominees' characb:?r, temperament, professional 
aptitude, experience and fitness for office. The financial statement of 
the person appointed by the Governor wouln ,1lso be made public [§63 (4)]. 
All officers, employees and agencies of the commission shall be bound by 
the stricture of confidentiality. 

--- a timetable for filling vacancies. The Governor would have 
thirty days in which to make an appointment from among the persons 
recornmended to him, and the Senate would have thirty days to exercise its 
authority to advise and consent. [§67]. 

• 
~ 

The provisions of this measure ensure that tihe cornmission's 
principal function is to nominate well-qualified persons to the Court of 
Appeals, rather than to merely screen candidates. The process would be a 
public one in which community and professional organizations can recommend 
persons for consideration by the commission, and the public ·will have the 
opportunity to observe and to participate in the selection process once 
recommendations are made~ to the Governor. 

The fiscal impact to the State is not expected to exceed $100,000, 
and the commission will be funded in the executive budget. 
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ADMINISTRATION: 

The purpose of this section of the bill is to implement new section 
28 of Article VI of the State Constitution relating to administration of 
th2 unified court system. 

The principa.1 features of this measure include: 
;.. 

A new A.rticle 7-A of the Judiciary Law which identifies the 
administrative officers and agencies of the u~tfied court:system and definef 
their functions. Pui'suant to section 28 of Article v:r;, effective Aprill, 
1978, the Chief Judge of the Court of Appeals is the chief judicial officer 
of the unified court system. The Chief Judge will appoint, with the advice' 
and consent of thE~ Administrative Board of the Courts, a Chief Administratm 
of the Courts who, on behalf of the Chief Judge, will supervise the admini­
stration and operation of the courts, a function previously exercised by 
the Appellate Divisions of the Supreme Court under former section 28. The 
Chief Judge will also establish statewide standards and administrative 
policies in consultation with the Administrative Board. They will be 
promulgated after approval by the Court of Appeals. 

Section 28 of Article VI provide!S that the Chief Administrator will 
have such powers and duties as may be delegated to him by the Chief Judge, 
and such additional powers and duties as may be provided by law. New 
Article 7-A codifies these provisions of section 28. 

New Article 7-A also codifies the constitutional functions of the 
Chief Administrator to promulgate rules of conduct for judges, to prepare 
the judiciary budget, to designate appellate terms 6 and to temporarily 
assign judges and justic,::s of the court system. Further, it vests him with 
the administrative functions and responsibilities previously exercised by 
the State Administrator. The Judicial Conference would be continued as an 
advisory body, with its membership expanded to include a member of the bar 
from each judicial department. 

--- Amendment to the CPLR to transfer authority to adopt rules to 
govern the arbitration of claims less than $6,000 to the Chief Judge of 
the Court of Appeals. At present, this authority is vested in the Admini­
strative Board of the Judicial Conference. 

EFFECTIVE DATE: Immediately upon ena~tment in.to law. 
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Statei of New York 

OFFICE OF COURT ADMINISTRATION 
Agency Eluilding 4 • 20th Floor 

RICHARD J. BARTLElT 
State Administrative Judge 

Honorable Judah Gribetz 
Counsel to the Governor 
Executive Chamber 
The Capitol 
Albany, New York 12224 

Empiire State Plaza 
Albany, l\lew York 12223 

~ 
Telephone (518) 474-1038 

Re: Senate 10014 

Dear Mr. Gribetz: 

May 16, 1978 

I write on behalf of Chief Judge Breitel and myself 
concerning this measure which is before the Governor for 
executive action. The bill implemEmts the three court 
reform amendments, dealing with appointment of judges to 
the Court of Appeals, judicial discipline, and a.dministra­
tion of the courts. 

We, of course, are most 9ratified that our joint efforts 
with the Governor to achieve these significant reforms of the 
unified court system met with the approval of the people last 
Nm 7ember. We trust that the remaining reforms of court merger 
and merit selection will be accomplished in the near future. 
Our comments follow regarding the provisions of the implementa­
tion bill itself. 

The bill requires th~? Commission on Judicial Nomination 
to nominate to the Governor seven persons for Chief Judge of 
the Court of Appeals, and at least three but no more ~har: five 
persons for Associate Judge. The requirement that the Commission 
name no more nor less than seven persons for Chief Judge frustrates 
the intent of the voters, clearly expressed in the approval of 
the three amendments, that only the most qualified persons should 
be considered for appointment as Chief ,Judge. Not only does the 
Chief Judge preside over the state's highest court, but he is 
responsible for the administration of the entire court system. 
As we stated recently, requiring the Commission to certify that 
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more persons are well quallif ied for Chief Judge than for the 
less demanding office of Associate Judge, and compelling the 
Commission to nominate a fixed number of persons for Chief 
Judge while permitting discretion with respect to the lesser 
o?fice, makes no sense. 

The provisions of the bill relating to administration 
refle?ct the drafting proposals of this Office. The sections 
dealing with judicial conduct, while inconsistent with some 
of our legislative proposals, are consistent with many others 
and we have no objection to their approval. 

While distressed by the provisions relating to the 
judicial nominating process, we recognize that implementing 
legislation must be enacted in law without further delay; and 
that the Legislature is unlikely to reconsider its position 
with respect to the number of persons who may be recommended 
to the Governor by the Commission. We therefore recommend 
that this measure be approvE:d. 

Sincerely, 

Richard J. Bartlett 

RJB/dbm 
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/\ssemb(y ______ _ 

Members of Assembly: __ A_r_t_h_u_r_J_. _c_o:-o:=-p_e_r_m_a_n_· _____________ _ 

Senators:---------.-----1WM!!MAt'fV-:tl:7£:ff~fff1:"ll1},....· ------=---
troducP.d at tho request of ____________________________ _ 

tie of Biil: AN ACT to ainend the judiciary law, in relation to p:r-oviding for 
judicial conduct; a commission on judicial nomination;· the 

rati~n of t~e ~nified_cc~r~ system; to repeal a~ticle two-A thereof relating to 
sta'-e comnussionon Judicial conduct and certain othe,.r provisions thereof (cont 

urposeorGenera! Idea of Bill: To implement the constitut_.i.onal amendments ratified by 
he people at th_e general· election in November, 19'h, to provide for:· 

Gubernatorial appointment of judges of the Court, of Appeals- upon the. re:­
commendation of a Commission on Judicial Nomination-; . · , 

· Centralized adminis:traticin of the unified court. sys.te_m by ·ci chiej: apmin_is_tra( 
. or of the courts in .consul-1:a.tion with the administ;c:ati ve board ; . · ·., -. 

;._ .Creati~n. of a· C:dmmi&sion on.iJµdicial Conduct: to :rec:eive, ini:tia.t;:e, . - . 
. . i·nvestigate •.a.nd hear complaints with .respect to the conduct,. qualific~tions,: : · 

fitness .to. perform or per.formai;1:ce of official duties of· ~my. judg~ ·of. the ... ·_-: 
. mrg-:Jiisie<filftgp}ou!fsf8irrsE?m'. . · .... ·. · :, . · . · · · . · · ·' ,-: .. ~ ··:··:_. .;·. -::-·~::-,~ 

• I• •' • • • • ' 

. .Th~ bill prb.vides·' :f;or ':th~ 'organization .and pr~~edu~e·:~f the. Comm~ssi~n ! ()~-- .: : ;· 
· Judicial Nomin,atio·n and ·presc:i::-ibes the functions, powers :and· .dut:tes of _.toe . · ·' 

•. Commission. ·for each· vacancy_ in:_the· office of Chief jua.g:e _of·the;-cou.:i:-f-.p-f ·,. 
:Appj;?aJ..s·, the commission• will recommend· .seven _well quaJ.ifi,ed candida-tes to th-e 
·governor, · and :for each vacancy in 'the o_ffice 9f_· As~oq~atei J_tidge th~ c·oJ!Unissio 

· •will recommend from ·three ·to five candidates~ · ... . · .. · · .. 
2. The bill• enacts· a new· Article 7-°P/, of th~ Judiciary L?w t_o refle"ct ··:the new 

system of· court administration adopted by _ccin~~:ltutional .amendmenL The ... 
Chief. Judge of· the Court of. Appeals is. designated the chief judicial ,; 

~- . officer of th,e un,ifie:d .. court system and. is- vested with. the re.sponsibili ty . 
for the administrative supervision of: the court system "through his. 'delegate ,r.· 
the chief administrator, to.be appointed· by the .Chief Judge"with the advice· .. 
and consent of .. the Administrative Board. · . · · · · · 
The bill provides for"the organizaJ,:.idn and procedure oft.he Commission.on 
Judicial Conduct which will conduct investigations of complaints, hold 
hearings, and·.determine that ·a judge ·be admonished, censured~ r¢moved f.rom . 
off ice or retired •. The determinations of the ·commission wi"ll'· _be su_bject to. 
revi£)W bv .the· Court.0£ .. J\Poeal-s.. · 

of Present Law which this Bill would Alter:· Establishes new:commissions 
Nomination.and Judicial Conduct and provides for centraliz~d 

of the un~fied court system as required by the· constitution. 

Justification: The legislation in neces~ary to implement the constitutional 
amendments app!oved by the people at the general election of.Novembe~ 1~77, 

- . -·-- --·-. -· --... 

Prior l.<1gislative History: ·:o;·,,:, ..• 
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Title of Bill: (cont.) relating to the administration.of the unified 
court system and to amend the penal law·, :.h~ public> officers law and 
the civil practice law and rules in relation to nuti'lng certain con­
forming amendments therein. 
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