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FRANK PADAVAN 

IIT~ DISTRICT 

CHAIRMAN 

COMMITTf,Jt ON MENTAL HYGIENE 

ANO AOOtCTION COtiTROL 

THE SENATE 

STATE OF NEW YORK 

ALBANY 

12247 

July 16, 1981 

Hon. John T. McGoldrick 
Counsel to the Governor 
Executive Chamber 
The Capitol 
Albany, New York 

Dear Mr. McGoldrick: 

NY OFFICE' 

LEGISLATIVE OFFICE BUILDING 

ALBANY,NEW YORK ti:247 

( !!IH~) 4!5!!1·-3111 

DISTRICT OFFICE 

( ) 224-50 BRADDOC>< /<VENUE 

QUEENS VILLAGE.NEW YORK 11428 

468-:::,:,!6 

The bill which I introduced, Senate 6864, which amends several 
laws in relation to residential treatment facilites for children 
and youth has passed both Houses of the Legislature and is before 
the Governor awaiting his action. 

This was part of the Governor's Program and is #143. I enclose 
supporting memoranda for your interest and respectfully request 
that the bill be signed into law. 

FP:pd 
Enc. 

Digitized by the New York State Library from the Library's collections.



GOVERNOR'S PROGRAM BILL 

1981 

M E M O R A N D U M 

Puroose of the Bill: 

AN ACT to amend the mental hygiene law, 
the education law, the social 
services law, the executive law 
and the family court act, in 
relation to residential,treat
ment. facilities for children 
and youth 

The purpose of this bill is to provide a legal structure 
for establishment of residential inpatient psychiatric 
treatment facilities for children and youth under the age of 
twenty-one; admission of children into such facilities; edu
cation of children receiving care at such facilities; and 
payment for service provided at such facilities. 

Summary of Provisions: 
. 

Thi~ bill amends a variety of prov1s1ons of the Mental 
Hygiene Law, the Education Law, the Social Services Law, the 
Executive Law and the Family~Court Act in order to 
accomplish its purpose·s. •'Th?se amendments are grouped by 
the law amended, beginning with the Mental Hygiene Law. 

Sections 1 through 10 of the bill amend the Mental 
Hygiene Law. Section 1 amends section 1.03 of the Mental 
Hygiene Law by adding definitions of the terms "residential 
treatment facility for children and youth", "authorized 
agency" and "social services official". A "residential 
treatment facility for children and youth" is identified as 
an inpatient psychiatric facility which provides active 
treatment under the direction of a physician for individuals 
under twenty-one years of age which is operated in accor
dance with the regulations of the C01mnissioner of Mental 
Health. The State's children's psychiatric centers and 
non-State facilities specifically licensed as children's 
psychiatric hospitals are excepted from the definition of 
residential treatment facility for children and youth. · 
Residential treatment facilities for children and youth are 
identified as a sub-class of the class of facilities meeting 
the definition of hospital found in the mental hygiene law. 
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The definitions of "authorized agency" and "social ser
vices official 11 are cross-references to definitions of those 
terms found in the Social Services Law. 

Section 2 of the bill amends section 9.13 of the Mental 
Hygiene Law to enable social services officials or 
authorized agencies with care and custody of a child pur
suant to the Social Services Law, the Director for Division 
for Youth, or a person or organization having custody of a 
child pursuant to an order issued under section 756 or 1055 
of the Family Court Act, to apply for the voluntary 
admission of a child to a hospital operated or subject to 
licensure by the Office of Mental Health, including a resi
dential treatment facility for children and youth. The sec
tion requires that applications for admission of a child to 
a residential treatment facility for children and youth be 
in ~ccordance with the procedures described in section 9.51 
of the Mental Hygiene Law, which is added by section 5 of 
this bill. 

i'• 

Sections 3 and 4 of the biil amend section 9.27 of the 
Mental Hygiene Law to enable social services officials or 
authorized agencies with care and custody of a child over 
the age of sixteen or a person or ehtity having custody of a 
child pursuant to an order cif the family court pursuant to 
sections 756 or 1055 of the Family Court Act to apply for 
involuntary admission of such a child to a hospital, 
including a residential treatment facility for children and 
youth. Applications for admission of~ child to a residen
tial treatment facility for children and youth are required 
to be reviewed in accordance with the provisions of section 
9.51 of the Mental Hygiene Law. 

Section 5 of the bill adds a new section 9.51 to the 
Mental Hygiene Law. ·This section enables the director of a 
residential treatment facility for children and youth to 
receive as a patient any person in need of care and treat
ment in such a facility, provided that that person's need 
for admission is reviewed by a pre-admission certification 
committee designated by the Commissioner of Mental Health, 
the Commissioner of Social Services and the Commissioner of 
Education. This pre-admission certifi~ation committee will 
be required to evaluate each person proposed for admission 
or transfer to a residential treatment facility for children 
and youth in its geographic area. The committee must con
sist of clinical professionals licensed pursuant to the edu
cation law; at least one member of the committee must be a 
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physician. Local input into the committee's decision making 
process is assured by requirements that local governments be 
consulted by the commissioners prior to appointing members 
to the committee and a requirement that each committee 
designate a four-person advisory board, to represent 
interests of parents, voluntary agencies and other 
interested persons. This committ~e must, on the basis of a 
comprehensive assessment of the proposed admittee's 
psychiatric, medical and social needs certify that such 
individual is appropriate for admission into-a residential 
tre2trnent facilit~ ... •. Such certification mav not be oranted .. -
unless the committee finds that ambulatory care resources 
and residential alternatives available 'in the community do 
not meet the treatment needs of the individual; proper 
treatment of the individual's osvchiatric condition reauires 
inpatient care and treatment u~d~r the direction of a ~ 
physician; and care and treatment in a residential treatment 
f2cility can reasonably be expected to improve the 
individual's condition or prevent further regression so that 
services will no longer be neeq_ed. ';rhe committee must eva
luate the immediacy of each individual's need for care in an 
RTF, relative to the need of other ch{ldren whose need has 
been evaluated by the committee. 

The pre-admission certification process described above 
is designed to comply with regulations of the federal 
Department of Health and Human Services which demand an 
independent review of the need of a child for inpatient 
psychiatric facility services as a condition precedent to 
federal financial participation in the cost of medical 
assistance to eligible children. The composition of the 
co~~ittee and the criteria to be applied by the committee in 
rn~~ing certification decisions are derived from federal 
regulations. See 42 CFR 441.153. 

Residential treatment facilities for children and youth 
are pro~ihited from admitting children whose need for such 
services has not been certified by a pre-admissions cer
tification committee. Section 367-a of the Social Services 
Law, amended by section 25 of the bill, specifically prohi
bits the payment of rnedicaid benefits to a residential 
treatment facility on behalf of the child whose ne~d for 
services has not ~een appropriately certified. 

Residential treatment facilities for children and youth 
are prohibited from admitting children who have a mental 
illness which presents a likelihood of serious physical harm 
to others. 
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Section 9.51 allows the transfer of children admitted as 
inpatients to hospitals operated by the Office of Mental 
Health upon application of the Director of the Division for 
Youth or upon order of a family court issued pursuant to 
section 760 of the Family Court Act to a residential treat
ment facility for children and youth, if service in such a 
facility ~ould be more appropriate to the child's needs. 
Transfer of children who are subject to a restrictive place
ment pursuant to section 753-a of the Family Court Act and 
those sentenced as juvenile offenders pursuant to section 
70.05 of the Criminal Procedure Law is not authorized. 

Subdivision (g) of section 9.51 protects the confiden
tiality of clinical records of persons admitted to residen
tial treatment facilities for children and youth. 
Pre-admission certification committees are granted access to 
such clinical information as may be necessary to enable them 
to conduct adequate evaluations of the child's needs. Such 
information must be kept confidentiai. as required by section 
33.13 of the Mental Hygiene La~. ·clinical records main
tained by an RTF which is operated by an authorized agency 
are not considered part of the client ·record Social.Services 
Law section 372 requires such an agency to maintain and are 
not discoverable in a proceeding under sections 358-a or 392 
of the Social Services Law except upon order of the family 
court. Social services officials are granted access to por
tions of the clinical record to the extent necessary to 
fulfill their obligations under the Social Services Law. 

Note that the due process protect1ons afforded to per
sons admitted to hospitals in accordance with Article 9 of 
the Mental Hygiene Law would be available to persons 
admitted to residential treatment facilities for children 
and youth. 

Section 6 of this bill adds a new section 9.53 to the 
Mental Hygiene Law. This section specifically states that 
admission of a child in the care and custody of a social 
services official or authorized agency, the Director of the 
Division for Youth or a person or entity granted custody of 
the child pursuant to sections 756 or 1055 of the Family 
Court Act, to a hospital or residential treatment facility 
for children and youth does not effect a change in the 
custody of such child or relieve a person or organization 
having such custody from responsibilities described in the 
Social Services Law, the Executive Law or the Family Court 
J\ct. Thi'.~ pr~ovi:;ion is intended to assure that periodic 
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review of the status of a child required under section 392 
of the Social Services Law and section 760 of the Family 
Court Act takes place as required. This section requires 
that at the time of release of a child so admitted, the 
child will be returned to the public agency, person or 
entity with custody of the child pursuant to an outstanding 
conrt order. 

Sections 7 and 8 of the bill amend provisions of Article 
31 of the Mental Hygiene Law relating to regulation of resi
dential treatment facilities for children and youth. 
Section 8 adds a new section 31.26 to the Mental Hygiene 
Law, which includes speicific provisions relating to the 
regulation of such facilities. This section requires the 
Cos2issioner of Mental Health and the Commissioner of Social 
Services to enter into a cooperative agreement to govern the 
operation of residential treat~ent facilities for children 
and youth by an authorized agency which is subject to the 
regulatory jurisdiction of the Degar~ment of Social 
Services. This section furtheri r~qul~es the Office of 
Mental Health, the Department 6£ Soci~l Services and the 
Department of Education to establish a uniform system by 
which authorized agencies which operate RTFs and, when 
appropriate, private schools or special act school districts 
will report the cost of their operations. 

Section 31.26 requires the Ofice of Mental Health and 
the Department of Social Services to jointly publish regula
tions governing the operation of pre-admission certification 
committees. This section also requires, as a condition of 
licensure, that RTFs admit patients in accordance with 
priorities of need set by the pre-admission certification 
co~~ittee servig the facility. 

Section 9 of the bill amends section 41.34 of the Mental 
lly,: t1'tH' T..i"· t,, rndke it plain that residential treatment 
facilities housing between four and fourteen persons will be 
subject to the site selection process described in that sec
tion. 

Section 10 of the bill adds a new section 43.02 to the 
Mental Hygiene Law to enable the Commissibner of M~ntal 
Health to set rates of payment by government agencies for 
services at facilities subject to the licensure of the 
Office of Mental Health, subject to the approval of the 
Director of the Division of the Budget. These amendments 
specifically give the Commissioner of Mental Health rate 

I 
I 
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setting authority governing payments under the medicaid 

Section 
L:.:.'n'. Tb.cse 

11 through 21 of the bill amend the Education 
amendments aovern the evaluation of the educa

of childre~ placed in residential facilities 
~c~ c~ildrcn and youth and assignment of financial respon
!:.::,~lit'-' for the cost of educational services to those 
c~:1cr0;. Tje a~~~dments are to Article 81 of the Education 
':,.-:·,:, •,,l: i c~: \..:2::':.'. ~c~c:ed hy Chapter 563 of the Laws of 1980. 
:..::-:~,:~ ::~:-:::_i,::-:-:t.io:1 fc~ ac:-7.ission of a child into a residential 
~::-•::.~::~:-:.,':--.: ~:lc:ility for children and youth who has not 
alr~~Jy ~eon evaluated and recommended for such placement by 
the ~pprcpriate committee on the handicapped, the child is 
to be referred by the pre-admissions certification committee 
reviewing his or her need for care and treatment in an RTF 
to the co:r.mittee on the handicapped of the school district 
in which the child resides. That committee on the han
dicapped is required to evaluate the educational needs of 
the child and report its recommendations to the pre-
~dmission certification committee. The child may be placed 
in a variety of educational settings, -ran·ging from the 
school district in which the residehtial treatment facility 
is loc~ted to a private school or special act school 
district operated by a child care institution of which the 
residential treatment facility for children and youth is a 
part. The Comrnissioners of Education, Social Services and 
Mental Health are required to enter an interagency agreement 
to govern the establishment of reimbursement methodologies 
for tuition, maintenance and medical c~re of children 
residing at residential treatment facilities. The 
Commissioner of Education is required to establish a rate 
for tuition for service provided to such a child at a pri
vate school or special act school district operated 9y the 
residential treatment facility or an authorized agency of 
wl1ich such facility is a part. The social services district 
with financial responsibility for such child is required to 
pay to the RTF the rate established £or.tuition for a child 
served in a private school or special act school district 
operated by the RTF or an authorized agency of which the RTF 
is a part. The social services distri6t with financial 
responsibility for the child is required to pay to the 
school district, BOCES, private school or other facility 
providing educational services to a child residing in a RTF, 
the tuition rate for such services established by the 
Commissioner of Education pursuant to other provisions of 
the Education Law. The school district with financial 
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::-•:'.:::,c:~.~:i.::::ilitv for a child receiving care in an RTF who is 
r.><:;·~:::i::(:d b\.~ the appropriate committee on the handicapped 
v:c :-:.:::\·ea "h;ndicapping condition" is responsible for the 
~c~ocl dist~ict basic contribution towards the education of 
:---_:.-:: c:12.ld identified pursuant to l.rticle 89 of the 

:~ ... = :·. inr-:~~ 22 through 27 of the bill amend the Social 
:·,.••:i·=·•:::- :,~:•,-:. Section 22 co:n::-)lt~r.:ents the a::1endments to the 
. . . . . . : ., .. - . . . ·-- ' •. ··. ~ ll ' ,... 1· n ~ .. ~ • .. .,_ ~, C ~ .. -:. ... e r -- ; -~ ;) ', ,.. e e Cl C oc 1· a 1 
••••• ,, .• ;. \. •• .._,._.,-. ... ~ .L. t._\.:! _...., ••l::: "-"'•'"""' \.. '--. .. • ..... \..G '- - t;:: _J;.\,.. U.,...:, ( .. ~ 

:··. :·.::(••·-~•- ,·:::~r:.:rict v:it.r-~ fin2~cial ~e~!)0:1sibility for tuition 
•·:-'.:>:-:::·,-:: :(•:.: ;:~ chil.c Dl2.ceo in 2 reside:-itial treatment faci
li~v ~v his or her oa~ent or auardian rather than by a 
~oci2l-services clis~rict, the-Division for Youth or the 
FaGily Court for 100% of the education costs by the social 
services district on behalf of such child. 

Section 23 of the bill creates in the Social Services 
Law a cross-reference to the d~£inition of residential 
treQtment facility for children and youth added to the 
M0ntal Hygiene Law by section 1 of ~his bill. 

Sections 24 and 25 amend the Social Services Law in a 
1nanner which complements section 43.02 of the Mental Hygiene 
Law, added in section 10 of the bill. These amendments state 
that the Office of Mental Health will enter a cooperative 
agreement with the Department of Social Services and the 
Department of Health to enable. the Office of Mental Health 
to administer and supervise medical care, health care, habi
litiative, rehabilitative and maintenance services for which 
medical assistance is paid pursuant to Title XIX of the 
federal Social Security Act and the Social Services Law for 
s0rviccs in residenti~l treatment facilities for children 
and yc;1th subject to the licensure of the Office of Mental 
Ecalth. 

Section 26 complements the provisions of section 9.51 of 
the f-ir:nta.l nyg iene Law, added by section 5 of the bill, by 
prohibiting medicaid and other government payments for RTF 
service to a child whose need for such service was -not cer
tified as required in section 9.51. 

Section 27 of the bill amends section 400 of the Social 
Services Law to make it plain that a social services offi
cial with care and custody of an abandoned, neglected or 
;,Lu'.;(,d ch.ild, who arrange::; the placement of such a child 
into an authorized agency which in turn applies for the 
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~dmission of the child into a residential treatment facility 
for children and youth, may not remove the child from such 
f2cility, except with the approval of the medical director 
of the facility. This amendment is made to prevent misin
terpretation of the law and to assure that the clinical 
staff of a hospital treating a child in the care and custody 
of a social services official has the opportunity to apply 
for the involuntary retention of such a child in the event a 
social ~0rvices official demands the removal of the child 
frc,:n :·he f<,:cility and the clinical staff considers such 
rc~ov2l to be contrary to the medical needs of the child. 
~~i'c~·ic,n 28 of the bill amends section 384-a to state that 
involuntary retention of 2. child as contemplated by section 
ti O O of t:lw ~·;oc iz1 l Sc rv ices Law, which precludes return of 
the child on request of a parent effectively returns care 
,1nd cu::t,~dy of the child to the parent or guardian. 

;:;(•ct ion~; 2ci, 30 and 31 of the bill amend section 517 of 
the Executive Law. Section 517 governs the process for 
;:i.pplic.:1tion by the Director of:·the Division for Youth for 
admission of a child in his caie and ~us~ody to a hospital 
opernted by the Office of Mental Health. Sections 29 and 30 
of the bill make technical amendmen.ts without substantive 
effect. Section 31 of the bill complements the amendments 
to sections 9.13 and 9.27 of the Mental Hygiene Law incor
porated in sections 2 and 3 of the bill. These amendments 
clarify the circumstances under which the Director of the 
Division for Youth can apply for the voluntary or involun~ 
tary admission of a child in his custody to a hospital 
operated by the Office of Mental Health or a residential 
tre.:1tm0nt facility for children and youth. The amendments 
do not authorize the admission to an RTF of a child who has 
been found to be a juvenile offender or is subject to a 
restrictive placement pursuant to section 753-a of the 
Family Court Act. 

Section 32 of the bill amends section 760 of the Family 
Court Act. These amendments would enable a Family Court 
Judge, when issuing an order pursuant to section 760, with 
the consent of the Commissfoner, to place a child in the 
custody of a Commissioner of Social Services as an alter
native to placing the child in the custody of ihe Division 
for Youth. This amendment would leave intact provisions of 
section 760 which enable a family court judge to order the 
placement of a child again~t whom a juvenile delinquency 
proceeding has been brought into a hospital operated by the 
Office of Mental Health. They would allow, however, for the 
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:·:· ::·::·:,< o:: c:--. child received by such a hospital to a resi
'": .. :~ : ii,: l t r: p c'. t. 7'', e ;l t f 2. C i 1 i t y f Or Ch i 1 d r en an a y Cu th when C 2 r e 
~~: ~~~ ~ !acility would be more appropriate to the child's 
:-:,_.. ~::.:. s,~cr: a. transfer is not authorized for children who 
.--.:·•· :~::--·:,..,,.~: :o Zl restrictive placement after having been 
:· , .. : :: :: :: ;: :1 .-::: ,_. e co 2:n i t t e d a des i g n a t e d f e lo n y or who ha s been 
:··,-:·:•·•-~.c~•- ·:: ,-:.~--: <::. ju~ ... ,enile offender. 

~··-~. :-~.-.:--.~: 1 :-~ ~~:.::---,::-ort: 
·• ---- -- •"" -- •·¥ 

. ,, , . :"• :-.:·:~:::.\· ill c::i2.c:ren anc adolescents in New York 
.-:. · ,. ·•· ,, ,.., .... :,:,..r. --c•-i••r.. ;.._, r--~tien ... pc:,1,ch1'atric treatment on ,. .._ ( • "I • • ..,_ •· ! \,. .... ,.L • -- 4..,. • \~ _.. .. ~ ~ • _., .... • - - • 

1.! cc:::~.:.:-:·u~-~)~_::~ :;(.:.~is in a setting ot!1er than a chiJ_aren's 

Children requiring care in residential treatment facili
ties for children and youth established pursuant to this 
bill reside in a variety of settings. It is estimated that 
appro:-:ir.,ately 75 children have .been placed in institutions 
outside the State of New York who could be returned to New 
York upon establishment of RTF service·s for them. It is 
estimated that at least 200 individgals in child care insti
tutions subject to the regulatory jurisdiction of the 
Department of Social Services would be better served in 
residential treatment facilities for children and youth. 
There are at least 50 children in the custody of the 
Division for Youth who have been estimated to require a 
level of care similar to that which would be provided in a 
residential treatment facility for children and youth. In 
addition, there are children in private schools subject to 
the jurisdiction of the Department of Education who would 
benefit from such services and children receiving care in 
children's psychiatric centers who would be better served in 
residential treatment· facilities for children and youth. 

The standards established in the bill for residential 
treatDent facilities for children and youth and the process 
for certification of the need for service in an RTF and the 
standards used in making such certification are written in 
such a \-.·2.y as to meet the requirements _of federal law and 
regulations governing inpatient psychiatric facilibies for 
indivi<luals under the age of twenty-one, so federal finan
cial p~rticipation will be available for the care, main~ 
ten~nce and treatment components of services provided to 
children served in such facilities. 
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:·::·'.· .. ,t:li::~:'",ent of resiaential treatment facilities will 
- ~~- =~ ~0cr~ble for the Office of Mental Health to use beds 
·.-:~ ·;:,i~1:~-;;·;; ;svchiatric centers to provide intensive 
-:..:·,·..::':.:-:-• :;t. to ci1ildren v,ho, as a result of mental illness, 
:-;•,::..:i:·r· cit:1e:'.r acute stabilization and treatment or con
:i~~~~ :~02t~ent in a protective environment due to their 
: ,-::·.--: t::::.:-:.:-:r- c:-iticallv unmanagea!)le or imminently dangerous 
• - :;.,:·:·,·.··1.·:.-::<, or others. This should reduce the length of 
: : :, ·: :· c :.- 1:-.~,::: t of the -cat i en ts in such hospitals. 
: •·· >>:·,•·::::!. '.:t.-:•.::;t::-.•::rlt. facilities will provide longer term 
··.::-,_ ::..· c:·.ilc::.--~-:-: ... .-:10 :::ecuire active treatment in a suppor-
• . . ·:•· :·, • ·~::-.:-: :-;L:~ co :1ot ~require the protective environment 
-- ... ·,.:_~c1~·:: :''.·-·c:~.i.Id::en 1 s ps~/chiatric centers. 

Thi'.: proposal will make it possible to establish facili
:ics ~cce~sary to provide appropriate treatment to hundreds 
of chilriren who now are unserved, underserved or are unne
c~csarily tre~ted in highly restrictive settings. 

9. Budqet Imnlica tions: 

The care and treatment of children at residential treat
m~nt facilities for chi~dren and youth will be almost exclu
sively funded under the medical assistance program. Since 
these children can be expected to live away from·their homes 
for extended periods of time, they will not be considered to 
s:-iare the common household of their parents or guardians and 
the income of their parent or guardian will not be deemed 
available to them. Thus, in accordance with section 
366(2) (b) of the Social Services Law, rhey will be con
sidered independent households and will most likely be 
income eligible for participation in the medical assistance 
program. 

Calculation of tbe fiscal impact of the development of 
500 residential treat~ent facility beds during the 1981-82 
fiscal year is based on the transfer of much of the target 
population from ADC funding to medicaid funded programs. 
While the Department of Social Services estimates that 
approximately 45% of the target population is eligibe for 
the federal ADC program, it is estimated that close to 100% 
of the individuals served in RTFs will be eligible for medi
c3id funding. Therefore, federal financial participation 
will increase dramatically. 

At present the cost for care, mainten~nce and treatment 
of approximately 475 children who might be transferred to 
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residential treatment facilities totals approximately $17.63 
million. Of that total, the federal government pays $6.36 
million, the State $8.13 million and local governments $3.14 
million. 

Estimating a medicaid rate of approximately $120 per day 
per child for care in RTFs, the total cost of care for the 
475 children identified above plus 25 children now.unserved, 
will be $21.90 million of which the federal government will 
pay $10.95 million, and, presuming State takeover of local 
medicaid costs, the State will pay $10.95 million. The net 
result is increased cost to the State of approximately $3 
million. If the local share of medicaid for this population 
is not eliminated, the cost to the State will be decreased 
by $2.65 million and the cost to local governments will be 
increased by $2.34 million. 
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STATE OF NEW YORK 

EXECUTIVE CHAMBER 

MEMORANDUM 

JlJL22Ra,, 

To: Honorable John G. McGoldrick 

From: Jeffrey 

Subject: S. 6864 

Sachs ~ July 21, 1981 

RE: AN ACT to amend the mental hygiene 
law, the education law, the social 
services law, the executive law and 
the family court act, in relation to 
residential treatment facilities for 
children and youth 

The Governor 1 s Program Office supports this bill. 

cc: Mr Feig 
Mr. McAnaney 
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STATE OF NEW YORK 

EXECUTIVE CHAMBER 

ALBANY 12224 

UUL 311981 

MEMORANDUM filed with Senato Bill N~ 6164, ml.titled: 

"AN ACT t.o amend the mental hygi.ime law, the 

CHAPTER f9/ 
PROVAL #IL/ 

APPROVED 

education law, tu aocial .nicoa law, 
the ex~tiYe law and the faaily court 
act, in relation to neid.atial treataent 
facilities for childru and youth" 

The bill amends the Mental By9iene Law, the Education 
Law, the Social Servi~• Law,~ Bxeeutiw X.V and the 
Family court Act to eatabliah a IW!W olatHD of peyob.latric 
facilities to be know a• reaidentdal voa---.t faoilitie• 
for children and youth. 'the faoilitie• will provide longer 
term. oare and treat.mt than ie pGMntly a.ftilable in 
children'• p•ychiatrio :boapitala eD4 perait Office of 
Mental Health to uae tho bed■ in the chil4J:u'a psychiatric 
ho•pitala for the treatMnt and •ubilisation of por•ona 
with acute or dangeroua conditiona. 

The eat&bliahmfmt of this new claaa of Mntal health 
facilities will fill a void in the currGnt Mnbl hygiene 
service network .. It. ia eat.hlated tMt. be~ 800 to 1,000 
mentally ill youth• r~e the ~ype of~ that will 
be available in residential traatNnt. facili:U.••• Some of 
the~e persons are now reoeiving treatment. at out-of-state 
inatitut.ion11i most, however, ue receiving no trntment or 
inappropriate treat.ment .. 

Among those re~ing approval an the Office of 
Mental Health, Department of Social Servicee, Di-.i•ion of 
the Budget, Council on Children and l'U'd.liee, Office of 
Mental Retardation and nevelopaantal DiNbUit.ies, State 
Health Planning Commisaion,.MYOaate for~ Disabled, State 
Commission on Quality of ca.re for 1;he Mentally Disabled, 
Federation of Jewish Philanthropiee and tM Mew York State 
council of Voluntary Child care Ag-enciea., 

The bill is approved. 
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BUDGET REPORT ON' BILLS 

SENATE Introduced by: 

No. 6864 Sen. Padavan 

law: Mental Hygiene Law, Education Sections: 
Law, Social Services Law, the 
Executive Law and the Family Court Act 

Division of the Budget recommendation on the above bill: 

ASSEMBl Y 

f 

A;::,prov~: __ X_X_X _____ Veto: _______ Ho Objection:-----,....,-- .No Recommendation:-----···· 

l. Subject and Purpose: The purpose of this bill is to codify the establish
ment of residential inpatient psychiatric treatment facilities for 
children and youth under the age of twenty-one; the admission of 
children into such facilities; the education of children receiving 
care at such facilities; and the payment for service provided at 
such facilities. 

2. ~u~_ri~arx-__ ~! __ P£?Visions: Effective July 1, 1981, this bill amends 
a variety of provisions of the Mental Hygiene Law, the Education Law, 
the Social Services Law, the Executive Law and the Family Court 
Act. These amendments are grouped by the law amended, beginning 
with :~:1e Ilental Hygiene Law. 

Sectio~s l t~rough 10 of the bill amend the Mental Hygiene Law. 
Section l amends Section 1.03 of the Mental Hygiene Law by adding 
definitions of the terms "residential treatment facility for 
children and youth", "authorized agency" and "social services 
o-Cficial". A "residential treatment facility for children and 
youth" is identified as an inpatient psychiatric facility which 
provides active treatment under the direction of a physician for 
individuals under twenty-one years of age which is operated in 
accordance with the regulations of the Commissione:::- of Mental Health. 
1·:1e State I s children• s psychiatric centers and non-State facilities 
specifically licensed as children's psychiatric hospitals are excented 
ftor the definition of residential treatment facility for children 
and youth. Residential treatment facilities. for children and youth 
are identified as sub-class of the class of facilities meeting the 
definition of hospital found in the !•hental Hygiene T.,aw. 

'1'~1e definitions of "authorized agency" and II social services official" 
are cross-references to definitions of those terms found in the 
Social Services Law. 

Section 2 of the bill amends Section 9 .13 of the r,1ental Eygiene 
Law to enable social services officials or authorized agencies with 
care and custody of a child pursuant to the Social Services Law, 
the Director for Division of Youth, or a person or organization 
having custody of a child pursuant to an order issued under section 
756 or 1055 of the Family Court Act, to apply for the vqluntary 
admission of a child to a ~ospital operated or subject to licensure 
oy the Office of !1ental Health, including a residential treatment
facility for children and youth. 

_____________ Examiner: _________________ _ 

Diliposition: Chapter Ho. Ve1o Ho. 
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Sections 3 and 4 of the bill amend Section 9.27 of the Mental 
Hygiene Law to enable social services officials or authorized 
agencies with care and custody of a child over the age of sixteen 
or a person or entity having custody of a child pursuant to an order 
of the family court pursuant to sections 756 or 1055 of the Family 
Court Act to apply for involuntary admission of such a child to a 
hospital, including a residential treatment facility for children 
and :.:outh. 

Section 5 of the bill adds a new section 9.51 to the Mental Hygiene 
Law. This section enables the director of a residential treatment 
facility for children and youth to receive as a patient any person 
in need of care and treatment in such a facility, provided that that 
person's need for admission is reviewed by a pre-admission certi
fication committee designated by the Commissioner of Mental Health, 
the Commissioner of Social Services and the Commissioner of Educa
tion. ~his pre-admission certification committee will be required 
to ev~luate each person proposed for admission or transfer to a 
residential treatment facility for children and youth in its 
geographic area. 

The composition of the committee and certain terms for admission 
are prescribed. 

In addition, eaci.1 pre-admission certification cor.:uui ttee will be 
required to appoint local representatives to advisory boards. 

This section furtl1er states that residential treatment facilities 
for children and youth are prohibited from admitting children 
whose need for such services has not been certified by a pre-admissions 
certification committee. 

Section 9.51 also allows the transfer of children admitted as inpatients 
to hospitals operated by the Office of TTental Health upon application 
of the Director of the Division for Yout:1 or upon order of a faJ11ily 
court issued pursuant to Section 760 of the Family Court Act to a 
residential treatment facility for children and youth. 

Section 6 of this bill adds a new Section 9.53 to the Mental 
Hygiene Law dealing with the custody of children admitted to 
residential treatment facilities. 

Sections 7 and 8 of the bill amend provisions of Article 31 of the 
fiental Hygiene Law relatinCJ to regulation of residential treatment 
facilities for children and youth. Section 8 adds a new section 
31.26 to the Mental Hyqiene Law, wh~ch includes snecific urovisions 
relating to the regulafion of such facilities. ~his sectlon requires 
the Commissioner of 11ental Health and the Commissioner of Social 
Services to enter into a cooperative agreement to govern the operation 
of residential treatment facilities for children and youth by an 
authorized asency which is subject ~o the regulatory jurisdiction 
of the Department of Social Services. The Office of Mental Health, 
the Department of Social Services and the Department of Education are 
requ:ired to establish a uniform system by which authorized agencies 
wi1ich operate R'l'Fs and, when appropriate, private schools or special 
act sc;1ool districts will report the cost of their operations. 
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Section 31.26 further requires the Office of Mental Health and the 
Department of Social Services to jointly publish regulations 
governing the operation of pre-admission certification committees. 
As a condition of licensure, RTFs are required to ad~it patients in 
.1ccon'l.,1nce with priori ties of need set by the pre-admission certi f i
cation committee serving t:1e facility. 

Section 9 of the bill amends Section 41.34 of the Mental Hygiene Law 
in order to include residential treatment facilities having less 
than 14 beds within the class of community residential facility. 

Section 10 of the bill adds a new Section 43.02 to the Mental 
Hygiene Law to enable the Commissioner of Mental Health to set 
rates of payment by government agencies for services at facilities 
subj cct to ti1e licensure of the Off ice of Mental Heal th, subject to 
the approval of the Director of the Division of the Budget. 
'These amendments specifically give the Commissioner of Mental 
Health rate setting authority governing payments under the Medicaid 
proqram. 

ThesP. 
children 
assign-

Section 11 throuc;h 21 of the bill amend the Education Law. 
umendments govern the evaluation of the educational needs of 
placed in residential facilities for children and youth and 
r.1ent of dnancial responsibility for the cost of educational 
services to those children. The amendments are to Article 81 
the Education Law, which was added by Chapter 5G3 of the Laws 
19 80. 

of 
of 

Sections 22 through 28 of the bill amend the Social Services Law. 
Section 22 complements the amendments to the Education Law by 
requiring t~1at the State reimburse a social services district with 
financial responsibility for tuition expenses for a child placed 
in a residential treatment facility by his or her parent or guardian 
rather than by a social services district, the Division for Youth or 
the Family Court for 100% of the education costs by the social 
services district on behalf of such child. 

Section 23 of the bill creates in the Social Services Law a cross
reference to the definition of residential treatment facility for 
children and youth added to the Mental Hygiene Law by section l 
of this i:>ill. 

Sections 24 and 25 amend the Social Services Law in a manner which 
complements Section 43.02 of the Mental Hygiene Law, added in section 
9 of the bill. These amendments state that the Office of r.!ental 
Health will enter a cooperative agreement with the Department of 
Social Services and the Department of Health to enable the Office 
of Mental Health to administer and supervise medical care, health 
care, habilitative, rehabilitative and maintenance services for 
which medical assistance i3 paid pursuant to Title XIX of the 
Federal Social Security Act and the Social Services Law for services 
in residential treatment facilities for children and youth subject to 
the licensure ofthe Office of t~ntal Health. 
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Section 26 complements the provisions of Section 9.51 of the Mental 
Hygiene Law, added by Section 5 of the bill, by prohibiting 
Medicaid and other government payments for RTF service to a child 
whose need for such service was not certified as required in section 
9. 51. 

Section 27 of the bill amends section 400 of the Social Services Law 
to prohibit a social services official with care and custody of an 
abandoned, neglected or abused child, who arranges the placement of 
such a child into an authorized agency which in turn applies for 
the admission of the child into a residential treatment fn.cility 
for children and youtL, from removing the child from the RTF 
wi t;1out the approval of the medical director of the facility. 

Section 28 amends section 384-a of such law by adding a new para
graph (d) dealing with return of care and custody to the parents or 
guardian of a child placed in an RTF. 

Sections 29, 30 and 31 of the bill amend Section 517 of the 
Executive Law. Section 517 governs the process for application 
by the Director of the Division for Youth for admission of a child 
in his care and custody to a hospital operated by the Office of 
Mental Health. Sections 28 and 29 of the bill make technical amend
ments without substantive effect. Section 30 of the bill complements 
the amendments to Sections 9.13 and 9.27 of the Mental Hygiene Law 
incorporated in Sections 2 and 3 of the bill. These amendments 
clarify the circumstances under which the Director of the Division 
for Youth can apply for the voluntary or involuntary admission of 
a child in his custody to a hospital operated by the Office of 
Mental Heal th or a residential treatment facility for children and 
youth. The amendments do not authorize the admission to an RTF of 
a child who has been found to be a juvenile offender or is subject 
to a restrictive placement pursuant to Section 753-a of the 
Family Court Act. 

Section 32 of the bill amends Section 760 of the Family Court Act. 
These amendments would enable a Family Court Judge, when issuing 
an order pursuant to section 760, with the consent of the Com~issioner, 
to plac2 a child in the custody of a Commissioner of Social Services 
as an alternative to placing the child in the custody of the Division 
for Youth. This amendment would leave intact provisions of section 760 
which enablP·a family court judge to order the placement of a child 
against whom a juvenile delinquency proceeding has been brought 
into a hospital operated by the Office of Mental Health. It would 
allow, however,for the transfer of a child received by such a 
hospital to a resid°-ntial treatment facility for children and youth 
when care in such a facility would be more appropriate to the child's 
needs. Such a transfer is not authorized for children who are 
subject to a restrictive placerr.ent after having been found to have 
committed a desiar.ctted felony or who has been sentenced as a juvenile 
offender. 
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3. Legislative History: None Known 

4. Arguments in Support: 
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a. It is estimated that between 800 and 1,000 mentally ill 
children and youth in New York State require active inpatient 
psychiatric treatment on a continuous basis in a setting which 
is less restrictive than a children's psychiatric hospital. 

b. Establishment of RTFs will allow the Office of Mental Health to 
utilize their CPC beds to provide intensive treatMent to children 
in need of acute psychiatric treatment or for those children who 
are either critically unmanageable or dangerous to themselves 
or others. 

c. These facilities will provide an appropriate treatment level 
for many children who are currently placed out of State or who 
are unserved. 

d. The standards established in this bill merit the require
ments of Federal law and will enable the RTF to obtain Federal 
financial participation farthe care, maintenance and 
treatment components provided at such facilities. 

5. Possible Objections: 

a. It could be argued that this proposal may slightly increase 
local finaicial contributions if the State does not ta}~e over 
the local share of Medicaid. 

b. It could be argued that the sections of the bill mandating 
advisory panels for each pre-certification committee may make 
the admission process unwieldy. 

6. O1::her St?te Agencies Interested: 

The Office of Mental Health supports this legislation. The 
Division for Youth supports this legislation. The Education 
Department supports this legislation. The Department of Social 
Services supports this legislation. The Health Department position 
is unknown. 

7. Other Interested Groups: 

Local governmental units,local social services commissioners, local 
mental hygiene directors, and voluntary child care agencies. 
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8. ~~dget Implications: 
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During the 1981-82 fiscal year the resources associated with this 
proposal amounted to $3,644,800. This amount was provided in the 
1981-82 budget and funds the State share of care, treatment 
and education costs. In addition, $650,000 in program development 
grant funds was prov~~ed. 

Long term budget implications point to a gross cost of approximately 
$23,000,000 for care, treatment and education. This represents a 
State share of approximately $6,900,000 and a local share of 
$G,900,000. 

Due to higher patient eligibility for Medicaid funding versus 
A.D.C. funding the increased cost to local governments is insigni
ficant. The small increase to localities, which is projected to be 
approximately $700,000, is due to repatriation of out of State children 
and to the cost of providing services to 25-50 previously unserved 
children. 

9. Recommendation: Approve. This bill would establish a new class of 
children's psychiatric facility which would fill a gap in the contin
uum of mental health services for children. 

')II '. ' I t ' ' 
I i ! I ,', I 
, I 
' ' ' . 
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'l'O COUNSEL TO THE GOVERNOR 

RE: SENATE 

A"S am Zi.Y 
JUL2 C 1981 

...... 

Inasmuch as this bill does not appear to relate to 

the functions of the ~ment of Law, I am not commenting 

thereon, at this tiwe. However, if there is a particular 

aspect of the bill upon which you wish comment, please advise 

me. 

Dated: JUL 1 6 1981 

ROBERT ABRAMS 
Attorney General 
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FRANK A. HAll 
DIRECTOR 

SENATE NO.: 

TITLE: 

REASONS FOR 
SUPPORT: 

NEW YORK STATE EXECUTIVE DEPARTMENT 
DIVISION FOR YOUTH 

----,-r----sa--mn:t~liJ6J.'~ENUE 
ALBA.NV, NEW YORK 12200 

JUL 21 REc:'0 

MEMORANDUM IN SUPPORT 

July 20, 1981 

S-6864 Senator Padavan 

AN ACT to amend the mental hygiene law, the education 
law, the social services law, the executive law and the 
family court act, in relation to residential treatment 
facilities for children and youth 

The bill makes eligible for admission to these 
facilities persons in need of supervision and juvenile 
delinquents placed with the Division for Youth. Juvenile 
offenders sentenced to a term of imprisonment for con
finement at a secure facility of the Division and juvenile 
delinquents restrictively placed with the Division pur
suant to Section 753-a of the Family Court Act are 
ineligible for admission. The exclusion of juvenile 
offenders who are technically convicted persons from 
facilities which will house civilly committed persons 
is deemed necessary by the Office of Mental Health. We 
do not concur with that view and recommend that juvenile 
offenders should be considered for admission. The 
excepting of restrictive placements is more arbitrary 
since these placements are clearly civil commitments. 
It is our position that each application for admission 
to an RTF, including those for juvenile offenders and 
restrictive placements, should be evaluated by the standard 
enunciated beginning on Line 54 of Page 4 of the bill 
continuing through Line 4, Page 5: 

(f) No person shall be admitted to a residential treatment 
facility for children and youth who has a mental illness 
which presents a likelihood of serious harm to others, 
"likelihood of serious harm" shall mean a substantial 
risk of physical har(m) to other persons as manifested 
by recent homicidal or other violent behavior by which 
others are placed in re(a)scnable fear of serious physical 
harm. 

The application of this standard will enable a juvenile 
offender or restrictive placement who has served a sub
stantial portion of his sentence or placement to be 
eligible if there are no recent indications of the like
lihood of serious harm. 

As technical points, the apparent typographical 
errors indicated above in Lines 2 and 4, the words harm 
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• Page 2 
S-6864 Senator Padavan 

and reasonable, should be corrected and Section 5 
of the bill (subdivision b, line 5, page 3) should 
add juvenile offenders to conform with Section 31, 
subdivision 7 of the bill. 

Although the bill does not provide eligibility 
for the indicated Division for Youth clients described 
above, it will provide a treatment resource for other 
Division for Youth placements and, therefore, should 
be enacted. 

DNG:cmh 
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DEPAHTMENT OF SOCIAL SERVICES 

10 :\Oln'll l'L\HL STREET, ALBANY, 1\E\\ YORK 1224a 

I\AHBJ\IL\ B. !\IX\! 

Dear Hr. NcGoldrick: 

July 28, 1981 

RE: Ten Day Bill 
Senate 6864 

Your office has requested this Department's comments on the above
referenced bill, which is before the Governor for signature. 

Enclosed is the Department's memorandum recommending approval of 
this bill. 

Enclosure 

Honorable John G. McGoldrick 
Counsel to the Governor 
Executive Chamber 
The Capitol 
Albany, New York 12224 

Barbara B. Blum 
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PAUL F. STAVIS 
COU'\ISEL 

COUNSEL 

STATE OF NEW YORK 

COMMISSION ON QUALITY OF CARE 

FOR THE MENTALLY DISABLED 
99 WASHINGTON AVENUE, SUITE 730 

ALBANY, NEW YORK 12210 

July 20, 1981 

JUL 21 REC'D 

Jan K. Mvers 
XllO:H.MIXX~~ 

ASSISTANT COUNSEL 
... - . • ........ ~-• • .,..., •..i...·~ ... _,.., .•... .; ~. ·• • ' ....... ~ 

Honorable John G. McGoldrick 
Counsel to the Governor 
Executive Chamber 
State Capitol 
Albany, NY 12224 

Dear Mr. McGoldrick: 

Re: Senate Bill 6864 

Thank you for referring this bill to the Commission for our 
consideration and comment. On behalf of the Commission, this is 
to inform you that we support the instant legislative proposal 
and recommend its approval by the Governor. 

I would respectfully like to point out a typographical error 
in the printing of the above bill, located on page 5, line 2, the 
6th word: the "m" was left off the word "harm." 

I will be happy to provide further analysis or information 
upon request. 

......, 
/ -erel - , 
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JAMES E. IIHRIJl\!E 
COMMISSIOl'lER 

STATE OF NEW YORK 
OFFICE OF MENTAL RETARDATION AND 

DEVELOPMENTAL DISABILITIES 

COUNSEL 
44 HOLLAND AVENUE 

AL!l!IANY, NEW YORK 12229 
(!:UIS) 474•1331 

July 15, 1981 

Hon. John G. McGoldrick 
Counsel to the Governor 
Executive Chamber 
State Capitol 
Albany, New York 12224 

Re: s. 6864 (Sen. Padavan) 

AN ACT to amend the mental hygiene law, 
the education law, the social services 
law, the executive law and the family 
court act, in relation to residential 
treat~ent facilities for children and 
vouth 

Dear Mr. McGoldrick: 

HARRIE C. PATIIICK 
DEPUTY GENERAL COUNSEL 

The Office of r~ntal Retardation and Developmental 
Disabilities supports the above-referenced bill which 
was introduced at the request of the Office of Mental 
Health. This bill would define the term residential 
treatment facility for children and youth and make it 
possible to establish such facilities necessary to 
provide appropriate treatment to hundreds of children 
who are unserved, underserved or are unnecessarily 
treated in hiohly restrictive settings. 

HCP:sb 

C. PATRICK 
General Counsel 
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JAMES A 4 PRE.VOST, M.D. 

COMM I SS!ONE R 

STATE OF Ni'EW YORK 
OFFICE OF MENTAL HEALTH 

COUNSEL 
44 HOLLAND AVl:NIJ!i: 

ALIIIIANV, NEW YORK 1 lUUl9 

( 5181 474•1331 

July 14, 1981 

Hon. John G. McGoldrick 
Counsel to the Governor 
Executive Chamber 
State Capitol 
Albany, New York 

Re: S. 6864 (Senator Padavan) 

AN ACT to amend the mental hygiene law, the 
education law, the social services law, the 
executive law, the family court act, in 
relation to residential treatment facilities 
for children and youth 

Dear Mr. McGoldrick: 

PAUL L.ITWAK 

DEPUTY COMMISSIONt;,1 
ANO COUNSEL 

The Office of Mental Health supports the above
referenced bill which was introduced at the request of this 
office and which is before the Governor for executive 
action. 

It is roughly estimated that there are between 800 and 
1,000 mentally ill children and adolescents in New York 
State who require active inpatient psychiatric treatment on 
a continuous basis in a setting other than a children's 
psychiatric hospital. 

Children requiring care in residential treatment facili
ties for children and youth established pursuant to this 
bill reside in a variety of settings. It is estimated that 
approximately 75 children have been placed in institutions 
outside the State of New York who could be returned to New 
York upon establishment of RTF services for them. It is 
estimated that at least 200 individuals in child care insti
tutions subject to the regulatory jurisdiction of the 
Department of Social Services would be better served in 
residential treatment facilities for children and youth. 
There are at least 50 children in the custody of the 
Division for Youth who have been estimated to require a 

OMH 26.05 (2•81) 
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level of care similar to that which would be provided in a 
residential treatment facility for children and youth. In 
addition, there are children in private schools subject to 
the jurisdiction of the Department of Education who would 
benefit from such services and children receiving care in 
children's psychiatric centers who would be better served in 
residential treatment facilities for children and youth. 

The standards established in the bill for residential 
treatment facilities for children and youth and the process 
for certification of the need for service in an RTF and the 
standards used in making such certification are written in 
such a way as to meet the requirements of federal law and 
regulations governing inpatient psychiatric facilities for 
individuals under the age of twenty-one, so federal finan
cial participation will be available for the care, main
tenance and treatment components of services provided to 
children served in such facilities. 

Establishment of residential treatment facilities will 
make it possible for the Office of Mental Health to use beds 
at children's psychiatric centers to provide intensive 
treatment to children who, as a result of mental illness, 
require either acute stabilization and treatment or con
tinued treatment in a protective environment due to their 
being either critically unmanageable or imminently dangerous 
to themselves or others. This should reduce the length of 
stay for most of the patients in such hospitals. 
Residential treatment facilities will provide longer term 
care to children who require active treatment in a suppor
tive setting but do not require the protective environment 
provided by children's psychiatric centers. 

This proposal will make it possible to establish facili
ties necessary to provide appropriate treatment to hundreds 
of children who now are unserved, underserved or are unne
cessarily treated in highly restrictive settings. 

PL:sb 
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Ilene Margolin 
Executive Director 

{518) 474-8038 

Dear .r-tr. McGoldrick: 

State of New York 
Councll on Children and FamHieg 

Tower Building - 28th Floor 
Empire State Plaza 

Albany, New York 12223 

July 17, 1981 

Re: ~. 6864 

JUL 2 0 REC'O 

Your off.ice has requ.ested the Council on Children and Families' 
corrrnents on the above-referenced bill, which is before the Governor 
for signature. 

Enclosed is the Council's nenorandum reccmrending approval of 
this bill. 

Honorable John G. McGoldrick 
Executive Chamber 
State Capitol 
Albany, New York 12224 

Enc. 

Sincerely, 

I&lm 
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MEMJRANDUM ACOM?ANYING COffNTS CN 

BILIS BE..'PORE THE GOVERNOR FOR EXECUTIVE ACTIOO' 

SENATE 
6864 

NYS COUNCIL ON CHIIDREN AND FAMILIES 

RECOMMENDATION: Approval. 

STATUTES INVOLVED: .tv.lental Hygiene Law, Education Law, Social Services 
Law, Executive Law and Family court Act. 

EFFECTIVE DATE: July 1, 1981. 

DISCUSSION: 

1. P~se of the bill: This bill would authorize the licensure of 
resiL1ential trcatnen:I.: facilities for children by the Office of 
:Mental Health. 

2. sumnary of provisions: a) Section 1. 03 of the mental hygiene law 
is a:rrended to define residential treabrent facilities for children 
and youth, authorized agency and social services official. Such 
residential treatment facility is to be considered a type of 
11\.)Spi L~1l. 

b) Section 9.13 of such law is amended to enables social services 
officials, authorized agencies, the division for youth or other 
persops having custody of a child pursuant to an order of the 
Family Court to apply for voluntary admission for a child to a 
hospital-operated or licensed by the Office of ~k:mtal Health 
(including residential treatrrent facilities for children and youth). 

c) Sections three and four of the bill enable social services 
officials, authorized agencies or other persons or entities with 
custody of children pursuant to a family court order to apply for 
involuntary admission of children to mental health facilities 
(including residential treatrrent facilities for children). 

d) A new Section 9.51 is added to the 1--:'k::mtal Hygiene Law. This 
section enables the director of a residential treatrrent facility 
for children and youth to admit any person in need of treabrent 
in such a facility. However, the need for admission in each case 
must be certified by a pre-admission certification camtl.ttee. 
The cornnittee is canprised of designees of the Comnissioner of 
Mental Health, :Education and Social Services, and all J;.')ersons 
must be either a physician, nurse, psycoologist or licensed 
social 'W'Orker. Children may not be admitted if tl'l:t9y have not 
been certified by this camtittee. Transfer of children admitted 
to state-operated facilities woo are in the custody of the 
Division for Youth to residential treabrent facilities is also 
authorized. 
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This section also grants confidentiality to the records of a 
residential treatment facility but allO'wS social services 
officials access to clinical records to the extent necessary 
to fulfill their obligations under the Social Services Law. 
It should also be noted that the due process procedures 
contained in Article nine of the Mental Hygiene Law would 
be available to persons admitted to residential treatrrent 
facilities for children and youth. 

e) A new Section 9.53 of the Mental Hygiene Law is added to 
provide that admission to a residential treatraent facili t, 1 

does not effect a change in the custcx:ly of a child. This.,. 
section allows such c..""UStodian to give consent to medical care. 

f) Sections seven and eight of the bill authorize the regulation 
of residential treatment facility for children and youth by the 
Office of Mental Health and provides for the develoµnent of a 
cooperative agreerrent with the Department of Social Services to 
govern the i:-egulations of jointly licensed facilities. Such 
departnents and the Depart:rrent of Education must develop a unifonu 
cost ref()rting system. 

g) Section nine of the bill includes residential facilities for 
children and youth that serve between four and fourteen 
persons in the site selection law. 

h) Section 10 of the bill adds a new Section 43. 02 to the Mental 
Hygiene Law which authorizes the Comnissioner of Mental Health 
to set rates of payment (for the medicaid assistance program) for 
facilities licensed under article 31 of the Mental Hygiene Law, 
except for facilities otherwise licensed under article twenty
eight of the public health law. 

i) Sections 11 through 21 of the bill amend article 81 of the 
education law to include children residing in residential 
treatment facilities for children be included within its scope. 
Briefly, these anendnents provide: 

- The c01mu ttee on the handicapped of the child's 
home district must evaluate each child being 
considered for admission to a residential treatrrent 
facility. 

- A child adnutted to a residential treatment facility 
may be placed in a variety of school settings ranging 
from public school to an institutional school. 

Digitized by the New York State Library from the Library's collections.



- 3 -

- The tuition for a child in the residential treatment 
facility is the responsibility of the social services 
district with the financial responsibility for the 
child. The school district of the child's residence 
is required to pay the "school district basic 
contribution" for children determined to be handicapped. 

j) Sections 22 through 28 of the bill amend the Social Services 
Law to provide reimbursement to social services districts that 
assume financial responsibility for tuition for children in 
residential treatrrent facilities. These sections make several 
changes to reflect the foregoing an-endrnents to the Mental 
Hygiene Law. In addition, the bill requires approval of the 
medical director of a residential treatrrent facility before 
a child in the custody of the Conm:i..ssioner of Social Services 
may be rerroved from such facility. 

k) Sections 29, 30 and 31 of the bill arrend Section 517 of the 
R'<ecuti ve Law. These changes include an anendrnent relating to 
the cost of care of children transferred f:ran the Division for 
Youth to a state-operated facility to facilitate federal 
reimbursement. These arnendrrents also clarify the circumstances 
under which the Director of the Division for Youth may apply 
for admission to a mental health hospital. 

1) Section 32 of the bill amends Section 760 of the Family Court 
Act to allow transfer of a child, adjudicated by the Family 
Court, from a state-operated hospital to a residential treatment 
facility and to allOW' a Family Court judge to place a juvenile 
delinquent in need of placerrent in a mental health facility in 
the custody of a local Comnissioner of Social Services. 

m) This act would take effect July 1, 1981. 

3. Prior legislative history: None. 

4. Known position of others: The Office of Mental Health, Department 
of Social Services and the State Education Deparb'rent are all 
supporting this bill .. 

5. Fiscal implications: During the 1981-82 fiscal year it is 
anticipated that rrost, if not all, residential treatment facility 
beds will result from conversion of existing foster care beds. 
While per diem costs of these beds will be increased, the level of 
federal financial participation will also increase. Thus, only a 
rrodest increase in cost to state and local government is projected. 
State funds were appropriated in the 1981-82 Budget for this 
pui-posc. 
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6 • ArgLD:nents in support of the bill: rl'"ne develoµuent of the concept 
of residential treatm2nt facilities for children and youth has 
developed from the obvious and acute lack of long-tenn residential 
facilities for rrentally ill children who do not require 
hospitalization. level of care studies perfo:ared in 1977 at state
operated psychiatric centers for children and youth indicated that 
some number of children served by these facilities could be served 
in less restrictive settings. Similarly, a population of rnentally 
ill children have been identified in foster care institutions who 
require more intensive and clinically oriented service projects. 
'I'hese two factors pointed toward the develoµuent of the residential 
treabnent facility class. 

Establishment of the residential treatn-ent facilities class will 
be the first step in developing a fonnal continuum of services 
W1der the jurisdiction of the Office of Mental Health. Heretofore, 
most resources of the Office for Children have been devoted to 
hospital treatrrent and a smaller arrount toward locally sponsored 
outpatient services. 'I'he residential treatrrent facility class will 
fill part of the gap. 

7. Arguments in opposition to the bill: None. 

8. Reasons for reconmendation: See number six above. 
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MEMORANDUM ACCOMPANYING COMMENTS ON BILLS BEFORE 

THE GOVERNOR FOR EXECUTIVE ACTION 

New York StatE~ Department of Social Services 

July 27, 1981 

Introduced by Senator Padavan at the 
request of the Governor 

SENATE 
6864 

RECOMMENDATION: Approval 

STATUTES INVOLVED: Mental Hygiene Law, Social Services Law, Family Court 
Act, Executive Law and Education Law 

EFFECTIVE DATE: July 1, 1981 

DISCUSSION: 

1. 

2. 

3. 

4. 

5. 

6. 

Purpose of bill: Would create a sub-classification of the class of 
hospitals to be known as "residential treatment facilities for children 
and youths" into which public agencies having custody of children could 
make placements after review by a pre-admission certification committee. 

Summary of provisions: Amends Section 1.03 of the Mental Hygiene Law 
to define "residential treatment facilities". Social services officials, 
authorized agencies and DFY would be enabled to apply for voluntary or 
involuntary admission to a residenttal treatment facility. Upon release 
of a child from such a facility, he would be returne,d to the person or 
entity having custody. The residential treatment :facility could accept 
a child only after evaluation by a regional pre-admission certification 
committee representing the Office of Mental Health, the Commissioner of 
Social Services and the State Commissioner of Education. The medical 
portion of the child's clinical record would be protected from disclo
sure and all other information required by a social services district 
and would be subject to confidentiality structures. 

Prior legislative history: None. 

Known position of others: None known. 

Budget implications: Indeterminate. 

Arguments in support: The program would provide care for mentally ill 
children who require more specialized treatment than is available in 
community residences or in foster care facilities, bridging the gap 
between such community based facilities and children's psychiatric centers. 
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The regional pre-admission certification committees will assure that 
the interests of the communities served are represented and that only 
those children requiring the level of care offered will be admitted. 
The opportunity afforded by the bill for the Department of Social Ser
vices to appoint members of these committe,as would enable the Depart
ment to include the Human Resources Administration on the committee 
serving the metropolitan region. Residential treatment facilities 
would provide a placement alternative for the severely disturbed foster 
child. 

7. Arguments in opposition: None. 

8. Reason for recommendation: See number six above. 
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TO: 

FROM: 

SUBJECT: 

STATE EDUCATION DEPARTMENT 

July 28, 1981 

Counsel to the Governor 

RECOMMENDATION: No Objection 

REASONS FOR RECOMMENDATION: 

This bill would amend the Mental Hygiene Law, the Education 
Law, the Social Services Law, the Executive Law and the Family 
Court Act to provide a legal structure for establishment of 
residential inpatient psychiatric facilities for children and 
youth under 21, admission and education of children and payment 
for services. 

All of the amendments to the Education Law relate to 
Article 81 (§§4001-4006) which was added by Chapter 563 of 
the Laws of 1980 (the Institutional School Act). Such 
amendments define a "residential treatment facility for 
children and youth" (RTF) and integrate the RTF as a part 
of the definition of child care institution for purposes of 
review, placement, and payment for educational services for 
such children and youth. The Commissioner of Mental Health is 
added to those officials participating in the development and 
application of reimbursement methodologies. Public funding is 
barred for those children and youth not admitted in accordance 
with the provisions of the relevant section of the Mental 
Hygiene Law. 
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ST ATE OF NEW YORK DEPARTMENT OF HEALTH ,._ 
TOWER BUILDING@ THE GOVERNOR NELSON A. ROCKEFELLER EMPIRE STATE PLAZA e ALBANY. N.Y. 12237 

DAVID .I\XELROD. M.D. July 22, 1981 f 
I 
# 

...... ~ ....... ____ ,_ ... 
., ..... ,_._, ____ ...,,. .. ,i,a, 

C.'t,rr1r11is~io11t•r 

The Honorable John G. McGoldrick 
Counsel to the Governor 
Executive Chamber 
State Capitol 
Albany, NY 12224 

Att: Rosemary Hannan 
Legislative Secretary 

Dear Mr. McGoldrick: 

JUL 2 2 Rrc·a 

Thank you for the opportunity to comment on S.6864 
currently before the Governor for action. 

The bill provides for the establishment of residential 
treatment facilities for children and youth subject to the 
regulation of the Office of Mental Health. The facilities 
would provide services to mentally ill persons under the 
age of twenty-one on a continuous basis in a less intensive 
setting than a children's psychiatric hospital. Payment 
for services would be largely through the Medicaid program 
with the federal government contributing approximately half 
the reimbursement. 

In order to make clear the responsibilities of the 

' 

state agencies involved in health and mental health services 
and Medicaid reimbursement, the legislation requires a 
cooperative agreement among the Departments of Health and 
Social Services and the Office of Mental Health. To the extent 
that federal reimbursement is not impaired, the agreement 
will place with the Office of Mental Health the responsibility 
for supervising the care and services provided in residential 
treatment facilities for children and youth. 

The Department of Health has no objection to the enact
ment of S.6864. 

incerely, . 

Peter J.~illock 
General Counsel 
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MAHGAHL l L WEISS 

t I t,t-.;l AT l\.'t Hi Pnt St NT I\'\ IVf 

1 \ 1 W;1!ihltl\llllll Avn111111 
Albany. New York. 122 10 
(518) 462-5611 

THE CITY OF NEW YORK 
OFFICE OF THE MAYOR 

July 16, 1981 

MEMORANDUM 

. . . 
,:i'Y~ 

s - G, 

52 Chamhr.rs Stroer 
N!!w York, N1!w Yo1k 10007 
(212) 566-5135 

TO: Honorable John G. McGoldrick 
Counsel to the Governor 

FROM: Margaret L. Weis5\V\,tt,{JQ; 
RE: Senate Bill No. 6864 - By Senator Padavan 

AN ACT to amend the mental hygiene law, the education law, the 
social services law, the executive law and the family 
court act, in relation to residential treatment facili
ties for children and youth 

You have requested the comments and recommendation of 
the Mayor concerning the above bill which is before the Governor 
for executive action. 

Please be advised that the Mayor has no objection to 
said legislation. 

N/0 
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TO 

FHOM 

Hon. John G. McGoldrick 

Frances G. Berka, State Advocate 

STATE 
ADVOCA'fE 
FOR THJt 
DISABLED 

Office : : 
File no : 
Reference: 

i 

SUBJECT: Pending legislation DATE 7/17/81 

A telephone call from a secretary in the New York office this 
morning informed me that the following bills had been received for 
comment: 

Senate Bill 1112-C/A.30013 permitting admission to mental health 
services upon the recommendation of a licensed psychologist or a 
certified social worker. In view of the shortages of qualified 
physicians -on a 24 hour, 7 day/week basis, this measure is needed 
to assure persons with mental illness proper care and treatment 
when crises arise. 

Assembly Bill 7825-A establishing senior citizens employment oppor
tunities pilot project. The need for ready utilization of the 
knowledge and experience of our senior citizens is well established. 
It also is believed that such employment opportunities will retard 
the onset and progression of debilitating conditions in the later 
years, thus decreasing the need for the more costly services re
quired by the frail elderly, Signing of this bill is recommended. 

Senate Bill 6864 in relation to residential treatment facilities 
for children and youth. On the NBC Today Show of this state, there 
appeared a discussion segment on the acute need of viable treatment 
programs for children and youth with a mental illness. As part of 
this presentation it was mentioned that the acuteness of the pro
blem may be founded, at least partially, in the fact that the,dein
stitutionalization programs for state hospitals occurred at a time 
when treatment programs for mentally ill children and youth were 
first establishing a good foundation. The current bill tends to 
rectify a problem which has now become acute throughout the state. 
Its signing is recommended. 

Senate Bill 4659 -- it's unfortunate that the realities of today's 
world make this piece of legislation necessary for life saving 
reasons. However, its becoming law will save lives and save costly 
medical bills at public expense. Governor's signature is recorrm
ended in the hope that some day we will be able to train certain -
segments of the population receiving public assistance to be respon
sible citizens and protect their own well being. 
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Hon. John G. McGo1drick -2- 7/17/81 

FGB/lm 

Senate Bill 4988-B/A.7044-B, respite care for frail elderly and 
disabled adults. Governor's signature to this piece of legisla
tion is recommended. Provision of such respite service is recom
mended as a means of preventing admission to more costly care and 
treatment programs on a year round basis. 

Senate Bill 5318-A/A.7337-A to establish statewide resource centers 
for geriatric education. No comment since copies of these bills 
could not be obtained from the documents office. 
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~~c~w York State Hea Ith Planning Commission 
EMPIRE STATE PLAZA, TOWER BUILDING, ROOM 1683, ALBAl'-IY, NEW YORK 12237 

MEMORANDUM 518-474-6416 

TO: 

FROM: 

DATE: 

Honorable John G. McGoldrick, Counsel to the Governor 

Euge~) :f~7.1a,~·
1 

Counsel 

July 17, 1981 
J.U L 1 7 Rt:G'O 

SUBJECT: S. 6864 

Recommendation in Support Re: AN ACT to amend the mental hygiene law, 
the education law, the social services 
law, the executive law and the family 
court act, in relation to residential 
treatment facilities for children and 
youth 

The proposed legislation provides the basis for establishment of 
residential treatment facilities (RTF) for children and youth. RTF1 s 
are defined as inpatient psychiatric treatment facilities which provide 
active treatment under the direction of a physician for individuals 
under the age of twenty-one. RTF's are to be considered a sub-class of 
facilities meeting the definition of hospital as found in the Mental 
Hygiene Law. To implement the program, appropriate amendments are made 
to the Mental Hygiene Law, the Education Law, Social Services Law, 
Executive Law and Family Court Act. 

Among the most substantial amendments proposed by the legislation 
are those setting out the procedures for admission to an RTF. Admissions 
may be either voluntary or involuntary. A pre-admission certification 
committee will be established and be required to evaluate each person 
proposed for admission or transfer to an RTF in its geographic area. 
The committee would be comprised of clinical professionals licensed pursuant 
to the Education Law and at least one physician. The committee must 
evaluate the need of the individual for such treatment and certify that 
alternatives available would not meet those needs. RTF1 s would be prohibited 
from admitting a child whose need for admission has not been so certified. 
In addition, Medicaid and other government payments would be denied for 
RTF service to a child whose need for such service was not certified. 

The amendments to the Education Law govern the evaluation of the 
education needs of children placed in an RTF. The committee on the 
handicapped of the school district in which the child resides is required 
to evaluate the educational needs of the child and report its recommendations 
to the pre-admission certification committee. Placement in the appropriate 
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educational setting, whetr.er public or private, is then to be arranged 
and payment is to be made by the social services district and/or the 
school district with financial responsibility for the child. 

Other amendments protect the confidentiality, with certain exceptions, 
of clinical records of a person admitted to a residential treatment facility 
for children and youth. Due process protections, including right to 
a hearing, are also afforded. 

The memorandum in support of this legislation estimates that there 
are 11BetvJeen 800 and 1,000 mentally i 11 children and adolescents in 
New York who require active inpatient psychiatric treatment on a 
continuous basis in a setting other than a children's psychiatric 
hospital. 11 Care for those children is presently arranged in a variety 
of settings, many of which do not provide the appropriate level of care. 
Many are placed in institutions outside of New York State and, therefore~ 
the State loses a measure of control over their care and treatment. 

A large number of children presently in child care institutions under 
the Department of Social Services, in the custody of the Division of Youth 
or in private schools under the jurisdiction of the Department of Education 
would be better served in residential treatment facilities for children 
and youth. Such centers would provide intensive treatment to children 
who, as a result of mental illness, require active treatment but who do 
not require the protective environment provided by children's psychiatric 
centers. 

The legislation has been drafted in such a way as to meet the require
ments of federal law and regulations governing inpatient psychiatric 
facilities for persons under twenty-one, so federal financial participation 
will be available for services provided by the facilities. 

Cognizant of the overwhelming need for appropriate in-state treatment 
for those children who require active care in a setting which is less 
restrictive than a children's psychiatric center, we would support approval 
of this legislation. 

cc: Dr. Sachs 
Mr. McAnaney 
Dr. Whalen 
Dr. McCormack 
Mr. Hendricks 
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JEWIS BO R 
OF FAMILY AND CHILDREN'S SERV 
120 WEST 57TH STREET. NY.NY 10019 (212) 582-9100 

SAUL Z COHEN, President 
JEROME M. GOLDSMITH, Ed.D., Executtve Vice-President 

July 27, 1981 

Honorable John G. McGoldrick 
Executive Chamber 
State Capitol 
Albany, New York 12224 

Re: comments on Attached Legislation 
A.7824-B 
S .. 6864 
A.8086-A 

Dear Mr. McGoldrick: 

Thank you for th~ opportunity to respond to the 
legislation·listed above that has passed both 
houses of the Legislature. 

e A. 7824-B 

We recommend that the Governor sign 
this bill into law. 

It provides an opportunity to develop 
and regulate much needed adult day 
services programs for those who other
wise may return to institutional care. 

CD S.6864 

we endorse this bill and recommend the 
Governor's signature. we believe that 
the Residential Treatment Facility leg
islation is an extremely thoughtful and 
significant breakthrough for emotionally 
disturbed children who otherwise and un
necessarily would be hospitalized but re
quire intensive, more app•ropriate resident:ial 
therapeutic care. 

• ... continued 
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Honorable John G. McGoldrick 
July 27, 1981 

P<:"',ge 2 

lh 

e A.8086-A 

We recommend the Governor's signature 
to this bill, too. Handicapped children 
recognized by local committees of the 
handicapped should be provided suitable 
transportation to and from a nonpublic 
school. 

Jerome M. Goldsmith, Ed.D. 
Executive Vice President 
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Hon. John G. McGoldrick 
Counsel to the Governor 
Executive Chamber 
State Capitol 
Albany, New York 12224 

Dear Mr. McGoldrick: 

J u I y I 7 , I 981 

JUL 21 RI® 

I I 0• U 

RE: S.6864 

Federation of Jewish Philanthropies is in ful I support 
of the above I isted bi! I on which you are requesting comments. 

We appreciate the opportunity to share our views on this 
matter with you. 

Sincerely, 

David S. liederman 

Whether your legacy is a hundred dollars or a million - when you leave a legacy to Federation 
or any of its institutions, you are an important part of the and progress of tomorrow. 
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KENT H. BHOWN 
Legislative Counsel 

One Elk Street 
Albany, New York 12207 
518-445- 1 262 

S ,1Pib<.f 

New York State Bar Associat1or·1 

Hon. John G. McGoldrick 
Counsel to the Governor 
Executive Chambers 
State Capitol 
Albany, New York 12224 

Dear Mr. McGoldrick: 

July f2/'19s1· 

\ 
\ JUL 2 3 Rtco 
l 

RE: S.6864 - AN ACT t amend the mental 
hygiene law, the ~ducation law, the 
social services law, the executive 
law and the family court act, in re
lation to residential treatment fac
ilities for children and youth 

You requested the views of this Association with respect 
to the above ten-day bill pending before the Governor. 

The measure was the subject of our Legislative Report 
#224, prepared by our Committee on Juvenile Justice but not 
in time for submission to the Legislative officials. 

Enclosed is a copy. You will note that the recommendation 
is for disapproval. 

KHB/b 
Enc. 

cc: Hon. Howard Levine 
Robert J. Schack, Esq. 

e 
11111 

Sincerely, 

ent H. Brown 
Legislative Counsel 
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REPORT NO. 224 1981 

s. 
A. 

6864 
8559 

By: 
By: 

Senate Committee: 
Assembly Committee: 

Effective Date: 

Mr. Padavan 
Mr. Connelly, et al. 
Rules Committee 
Mental Health 
Immediately 

AN ACT to amend the mental hygiene law, the education law, the 
social services law, the executive law and the family court act, in 
relation to residential treatment facilities for children and youth 

Law and Section referred to: Education Law, §§4001-6; Executive 
Law, §517; Family Court Act, §760; 
Mental Hygiene Law §§1.03, 9.13, 
9.27, 9.51, 9.53, 31.02, 31.26, 
43.02; Social Services Law §§2, 153, 
364, 364-a, 367-a, 400 

THIS BILL IS DISAPPROVED UNLESS AMENDED 

The core of this complex bill is the creation of a new category 
of care facilities for young people admitted before the age of twenty
one. Called "residential treatment facilities for children and youth", 
they would be open programs offering in-patient psychiatric care and 
treatment, special education and social services. They could be op
erated by private agencies of Mental Health (OMH), the State Division 
for Youth or a local social services department. Apparently, at 
least some of the currently functioning residential treatment centers 
and joint social services/mental health department programs would be 
covered. The Committee strongly supports the portion of the bill 
authorizing residential treatment facilites. 

Unfortunately, the bill contains an unannounced major change in 
admission criteria to mental health institutions that we find un
acceptable. Under present law, a youth under eighteen years of age 
can only be admitted as a voluntary patient to a mental hospital on 
the request of his parent, legal guardian or next-of-kin or on his 
own request if he is sixteen or seventeen years old. The Mental 
Hygiene Law does not permit a hospital to accept a minor as a voluntary 
patient on the application of a foster care agency, the Division for 
Youth or any other public or private agency by itself. Compare MHL 
§9.13(a) with §9.27(b) (4)-(5),(8). In Parham v. J.R., 442 US 584 
(1971), the Supreme Court found that.Georgia's statutes authorizing 
minor voluntary admissions on application by a parent or guardian, 
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including a child care agency, do not v~olate due process. The Court 
did not pass on the constitutionality of minor voluntary admission 
on application by an agency that has custody, not guardianship, and 
without parental notice or consent. At least one appellate court 
held unconstitutional a voluntary minor admission on application by 
a probation officer appointed as temporary guardian for the purpose 
of so applying over the objections of the youth and his parents. 
In re L.L., 39 Cal App 3d 205, 114 Cal Rpts 11 (Ct App 1974). 

Unless appointed by a court, New York child care agencies are 
not guardians. See SSL §384-6(3) (a), (8). The agencies' general 
powers to care for children in their custody cannot override parental 
rights, absent waiver or court order. See SSL §384-a(2) (c) (ii)-(iii). 
Indeed, as far as we are aware, New York's mental health institutions 
have only admitted children in placement ~s voluntary patients when 
guardianship was judicially committed to the child care agency, or 
when the parent has consented, or has waived the right to consent, 
or when the youth is of age to consent and does so. 

This bill would allow agencies caring for children to have them 
admitted tc mental hospitals, including residential treatment facil
ities for children and youth, without notice to their parents and 
without the due process protections of involuntary admission. For 
children with parents, minor voluntary admissions without parental 
knowledge or consent would make a mockery of the voluntary transfer 
agreements by which parents place their children for foster care, 
not hospitalization, and the agency agrees to apply diligent efforts 
to work with, not ignore, the parent and help the parent plan for his 
or her child. See SSL §§384-a(2) (c) (ii) (iii), 384-b(?) (f). For children 
placed by the courts, it is doubtful that a parent can constitutionally 
be deprived of his right to control the medical care of a child who 
does not require involuntary hospitalization, except possibly where the 
placement was due to parental unfitness. Cf. Matter of Hofbauer, 
47NY2d648, 655 (1971). Even in the latter situation, unfit parents 
may have the right to consent unless a court has specifically ordered, 
for good cause shown, that their consent is unnecessary. 

As for orphans and abandoned children, the issue of parental consent 
is irrelevant. But an equal protection problem is posed if every other 
child for whom guardianship is sought in order to consent to a major 
custody legal status change receives a best interests hearing cf. Matter 
of Esperanna Rivera Rivera, NYLJ June 19, 1981, p. F, col. 1 (Bx.Swn), 
and the Legislature removes that safeguard from orphans and abandoned 
youths being hospitalized. 

If the proposed change were constitutional, we would still oppose 
it as unwise. The bill's counteuanacy of failure to work with the 
~arents is inconsistent with modern child welfare practice. Moreover, 
involved parents who are not consulted or listened to on hospitalization 
decisions are more likely to sue and may have viable causes of action 
for malpractice or deprivation of civil rights. Cf. Duchesne v. Sugarman, 
566 F2d 81F (2d Cir 1977). 
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For the reasons stated, the Committee reluctantly recommends dis
approval of the measure. 

Report prepared by the Committee on Juvenile Justice. 

Chairman of the Committ~e: ·Hon.Howard A. Levine 
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·coMMITTEE ON MENTAL HYGIENE 
SIMON ROSENZWEIG 

CHAIRMAN 

C, - <f 
122 EAST 0:.2NO STREET 

Ni::w YORK, N.Y. 10011 1\Jevv York State Bar Association 

Hon. John G. McGoldrick 
Counsel to the Governor 
Executive Chambers 
State Capitol 
Albany, NY 12224 

Dear Mr. McGoldrick: 

July 28, 1981 

RE: S.6864 - AN ACT to amend the 
mental hygiene law, the education 
law, the social services law,· the 
executive law and the family court 
act, in relation to residential 
treatment facilities for children 
and youth 

You requested the views of this Association with respect 

to the above ten-day bill pending before the Governor. The 

Committee on Mental Hygiene recommends the bill be vetoed if 

it cannot be returned for amendment. 

The bill creates a questionable new sub-class of hospitals, 

to be known as "residential treatment facilities for children 

and youth" (RTFCYS), to provide in-patient care in an open 

setting for mentally ill youth admitted before the age of 

twenty-one. More importantly, it radically and unconstitution

ally changes the procedures for the admission to mental hospitals 

of minors in the care of public or private agencies. 

RTFCYS would be licensed by the Department of Mental 

Hygiene. They could be operated by the Office of Mental Health 

(OMH) or an authorized agency, including a private not-for-profit 

~-' organization, a local Department of Social Service (DSS) or the 
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Hon. John G. McGoldrick July 28, 1981 

State Division for Youth (DFY). Depending on cooperative agree

ments to be reached between DMH and DSS under proposed Mental 

Hygiene Law (MHL) §31.26, the bill would allow a local DSS 

without mental health expertise to be approved by OMH to operate 

an RTFCY and to then supervise and inspect itself. Even if the 

cooperative agreements do require RTFCY operators to be mental 

health professionals, calling a hospital a residential treatment 

facility without acknowledging its mental health role is either 

a futile euphemism or may be used as an excuse for sub-standard 

programs charging hospital rates. 

Under proposed MHL §9.51, an interdisciplinary committee 

(one representative each from OMH, DSS and the State Education 

Department) would review proposed admissions or transfers to 

each RTFCY. Pursuant to subdivision(d), the committee would 

set up priorities for the "admission of children most immediately 

in need of such services", based upon which the RTFCY's "shall 

admit children''. Pursuant to subdivision (a), an RTFCY "may 

receive as a patient any person in need of care and treatment" 

who has been so certified by the committee 

These provisions can be read to allow admission based on 

the committee's certification regardless of the medical judgment 

of the admitting doctor, without the same notice to the Mental 

Health Information Service (MHIS) as is given when a minor is 

admitted to any other type of mental hospital, and subject to 

CPLR art.78 review procedures under a deferential sufficiency 
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of the evidence or arbitrary and capricious standard rather than 

the immediate court review and critical judicial scrutiny to 

which all other patients are entitled under the MHL. So read, 

the new section's lack of independent review by the admitting 

physician would violate Due Process under Parham v. J.R., 443 

us (1980). The lack of independent medical review,and of 

notice to MHIS,and the reduced access to court would also 

violate Equal Protection. 

Arguably, the committee review procedures can be read to 

supplement and not replace normal hospital admission procedures. 

The bill, however, makes several unconstitutional amendments 

to the usual procedures for minor admissions. 

Juvenile delinquents placed with DFY receive notice, 

counsel, and an opportunity for an adversary hearing before 

being transferred to a DMH hospital pursuant to Executive Law 

§517. Adult prisoners have similar rights under Correction 

Law §408. The United States Supreme Court found such protections 

necessary under Due Process in Vitek v. Jones, 63 L,Ed 2d 552 

(1980). This bill would add a new MHL §9.27(b} (10) allowing 

a delinquent placed with an agency other than DFY to apply for 

the youth's transfer without prior notice, counsel and hearing, 

thus violating Due Process and Equal Protection. 

The same subdivision of the bill would allow agencies 

caring for children placed as Persons in Need of Supervision 

(PINS) to apply for their involuntary admission without prior 

notice, counsel and review. Since PINS placed with DFY would 
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have such rights under Executive Law§ 517, the bill's failure 

to extend the rights to other PINS violates Equal Protection. 

The proposed amendments to MHL § 9.13 and 9.27(b) {9) and 

(10) on their face appear to be merely an enlargement of the 

categories of persons or agencies who may effect the admission 

of children to psychiatric hospitals. In fact, however, they 

would permit transfers of children from non-psychiatric or 

other psychiatric facilities without the initial Due Process 

requirements ever accorded to sentence serving prisoners 

(Vitek v. Jones, 445 U.S. 480 (1980). 

The same really arbitrary subdivisions, however, go un

constitutionally beyond Parham v. J.R. by allowing an agency 

caring for a youth to have the child admitted as a voluntary 

patient on the agency's application without prior notice to 

the parents and regardless of parental consent or objection. 

Indeed, this would effect what the Supreme Court in Parham 

sought to protect the parental relationship. Unless there is 

a court order limiting the parents' rights or the parents have 

themselves waived the right to control the medical treatment of 

their child, it would violate both substantive Due Process and 

Equal Protection to admit foster children without either the 

protections of the involuntary hospitalization provisions or the 

safeguards in voluntary admission cases of notice to parents and 

the right of the parent to withhold consent. 

Sincerely, 
;/ :,,--·-) 

/; !,,,-l/l,LLt.., •, 'l •,. ( · _:,(t~c/ (< •-<- <. "'/ u . ~· . j / 

Simon Rosenzweig 
Chairperson 
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