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Introduct1on and Legal BaS1S 

New York State offers all publ1C ass1stance rec1p1ents a r1ght to 

a fa1r hear1ng 1n the event that they are d1ssat1sf1ed w1th the 

amount or manner of the1r ass1stance 

The r1ght to a fa1r hear1ng lS wr1tten 1n New York State law and 

regulated to a cons1derable extent by the Federal government New 

York State laws relat1ng to fa1r hear1ngs are 1nterspersed through­

out the Soc1al SerV1ce Law Most of these laws perta1n to a reC1-

p1ent s r1ght to a fa1r hear1ng Presently there are two b1lls 

1n the Leg1slature (A 10506 and S 6337) that would consol1date these 

laws COd1fy the regulat10ns regard1ng fa1r hear1ngs and add new 

protect1ons for the rec1p1ent 1n order to ensure a fa1r hear1ng * 

The Federal regulat10ns as found 1n the Soc1al Secur1ty Act Sec­

t10n 205 10 prov1de for extens1ve controls over New York State s 

fa1r hear1ng process The regulat10ns prov1de for a hear1ng before 

a State agency or an eV1dent1ary hear1ng at the local level w1th the 

r1ght to appeal to a State agency hear1ng 

the hear1ng before the State agency only) 

(New York State perm1ts 

The procedures must be 

wr1tten and publ1c1zed by the State agency The rec1p1ent must be 

1nformed 1n wr1t1ng at the t1me of appl1cat1on and at the t1me of 

any change 1n h1S cla1m of the r1ght to a hear1ng the method of 

obta1n1ng a hear1ng and the r1ght to representat10n by legal coun-

sel or other author1zed persons The regulat10ns state 

*S 6337-B (amended) and A 30042-A was passed on June 22 1978 
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• The amount of not~ce to be g~ven for each change ~n the cla~m 

• The amount of t~me the cl~ent has to request a hear~ng (90 

days from the date of the agency act~on New York State 

allows only 60 days) 

• The amount of t~me the State agency has to complete the 

process (90 days from the date of the request for a hear~ng) 

• Under what c~rcumstances the a~d should be cont~nued un-

changed 

• The persons to conduct the hear~ng 

• Methods for determ~n~ng and record~ng dec~s~ons 

• Other deta~led regulat~ons regard~ng the process 

Fa~r Hear~ng Procedures - Preced~ng Hear~ng 

In New York State ~f a rec~p~ent ~s d~ssat~sf~ed w~th any act~on 

made on h~s cla~m he may request a hear~ng e~ther by call~ng or 

wr~t~ng the reg~onal off~ce or Albany The request ~s forwarded to 

the Fa~r Hear~ngs Un~t of the New York State Department of Soc~al 

Serv~ces by spec~al cour~er It ~s categor~zed and a determ~nat~on 

~s made whether to cont~nue a~d unchanged or not Th~s determ~na­

t~on ~s made accord~ng to Federal regulat~ons Th~s process takes 

approx~mately four days If the a~d ~s determ~ned to be cont~nued 

the State Fa~r Hear~ngs Un~t w~ll not~fy the local agency to con­

t~nue a~d unchanged The Fa~r Hear~ngs Un~t w~ll then schedule 

the hear~ng Th~s process usually takes e~ght to 10 days Thus 

the t~me per~od from the ~n~t~al request unt~l the scheduled hear­

~ng ~s approx~mately three weeks Preced~ng the hear~ng the ap­

propr~ate f~les are sent to the hear~ng off~cer who w~ll pres~de 

over the hear~ng The local agency and the rec~p~ent are adv~sed 
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of the date of the hearlng The reclplent lS notlfled of hls rlghts 

and that the local agency must provlde transportatlon chlld care 

and other costs related to the hearlng If necessary The reclplent 

may request an adJournment If he lS able to show good cause for 

not attendlng the hearlng (l e lllness lnablllty to obtaln a 

babysltter lnablllty of attorney to attend) The reclplent may 

also wlthdraw hls request for a hearlng The local agency may not 

adJourn the hearlng The local agency should make the eVldence 

to be presented at the hearlng avallable for the reclplent and hls 

representatlve before the hearlng Thls lnformatlon lS not always 

supplled unless the reclplent requests It The local agency should 

also contlnue ald unchanged If the determlnatlon was made 

The Actual Hearlng 

At the hearlng ltself the hearlng offlcer presldes All of New 

York State's hearlng offlcers are attorneys They must be llcensed 

to practlce law In New York State and must also pass a clvll ser­

Vlce hearlng offlcer test Most of the hearlngs are taped except 

for the hearlngs that may result In court actlon In these cases 

a stenographer lS present 

At the beglnnlng of the hearlng the hearlng offlcer presents an 

openlng statement and asks two mandated questlons In the openlng 

statement the offlcer states the lssue and the partles lnvolved 

and also that each slde may present wltnesses and documentatlon to 

support thelr case Each slde has the opportunlty to questlon Wlt­

nesses of the other slde At the end of the hearlng the record 
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lS sent to the ComrnlSS10ner of the New York State Department of 

Soclal Servlces who wlll declde the lssue The hearlng offlcer 

asks If ald was to be contlnued and If so dld the local agency 

comply wlth the determlnatlon Also the hearlng offlcer asks If 

the cllent had requested and was denled transportatl0n Chlld care 

or other expenses related to attendance at the hearlng 

After thlS lnltlal statement and questlon perlod, the hearlng of­

flcer wlll conduct the hearlng The offlcer wlll llsten to argu­

ments presented by both sldes ask pertlnent questlons, and collect 

any documentatlon presented The flnal declslon wlll be based solely 

on the eVldence presented at the hearlng Thus lt lS lmportant 

for both sldes to clearly present the lssues and provlde eVldence 

to support thelr contentlons Also lt should be noted that the 

hearlng concerns a preVlOUS declslon made by the local agency Thus 

the eVldence presented should descrlbe the sltuatl0n as lt was at 

the tlme of the declslon 

Post Hearlng Procedures 

After the hearlng the hearlng offlcer wlll reVlew the eVldence pre-

sented and make a recomrnendatlon ThlS recomrnendatl0n wlll be re-

vlewed by a falr hearlng offlcer supervlsor to determlne If the 

recomrnendatl0n accurately reflects State Department POllCy and So­

clal Servlces Law If there lS any questlon the supervlsor sends 

the recomrnendatl0n and the record of the hearlng to the State Falr 

Hearlngs Unlt to be revlewed Usually the hearlng offlcer s recom­

mendatlon becomes the flnal declslon Theoretlcally the Comrnlssloner 
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of New York State's Department of Soc~al Serv~ces ~s to make the 

f~nal dec~s~on but pract~cally th~s ~s not poss~ble as w~ll be 

noted later by the large numbers of hear~ngs held every year 

After the dec~s~on has been approved a copy of the dec~s~on ~s 

sent to all part~es ~nvolved The total hear~ng process from ~n~-

t~al request unt~l the f~nal dec~s~on reaches the part~es ~nvolved 

takes approx~mately 60 days The rec~p~ent ~s not~f~ed of h~s r~ght 

to Jud~c~al rev~ew under Art~cle 78 of C~v~l Pract~ce Laws and Rules 

~f the dec~s~on made ~s unfavorable to h~m and that he should not~fy 

legal counsel The local departments currently do not have the r~ght 

to appeal reversed dec~s~ons for two reasons F~rst Federal regu­

lat~ons allow only 90 days for the total fa~r hear~ngs process N~n-

ety days would not be enough t~me to complete an appeal Second 

court dec~s~ons have suggested that problems between local agenc~es 

and the State Department are an ~nternal agency affa~r and should be 

dealt w~th ~nternally and not w~th outs~de Jud~c~al rev~ew 

Stat~st~cs Regard~ng the Fa~r Hear~ngs Process 

The New York State Department of Soc~al Serv~ces rece~ves over 100 000 

requests for fa~r hear~ngs per year A l~ttle less than half that 

number result ~n hear~ngs held The requests that do not complete 

the fa~r hear~ngs process are e~ther w~thdrawn or abandoned (rec~­

p~ent does not appear for the hear~ng) Most of these are w~thdrawn 

Of the total number of hear~ngs held a certa~n number are aff~rmed 

or reversed and a certa~n number are ne~ther aff~rmed nor reversed 

The latter are determ~ned no ~ssue 
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For the total number of hearlngs scheduled In New York Clty durlng 

1977 34 1 percent were afflrmed 33 4 percent were reversed and 

32 5 percent were determlned no lssue 

In upstate countles durlng 1977, 57 6 percent were afflrmed 29 

percent were reversed and 13 4 percent were determlned no lssue 

Of the total number of hearlngs that were elther afflrmed or re­

versed durlng 1977 50 6 percent were afflrmed In New York Clty 

and 49 4 percent were reversed In the upstate countles 66 6 per­

cent were afflrmed and 33 4 percent were reversed These statls­

tlCS show that New York Clty has a smaller percentage of afflrmed 

declslons than upstate countles Also New York Clty has a greater 

percentage of wlthdrawals and no lssue determlnatlons than upstate 

countles Durlng 1977 of the total wlthdrawals and abandonments 

67 percent were In New York Clty 

In 1977 an average of 170 hearlngs were scheduled per hearlng of­

flcer per month Of those scheduled less than half were actually 

held (An average of 43 percent per month of those scheduled were 

actually held) 

In 1977 an average of 74 declslons were recommended by each hear­

lng offlcer per month The Falr Hearlngs Unlt notes that presently 

each hearlng offlcer drafts approxlmately 60 declslons per month 

Thus hearlng offlcers are slgnlflcantly overschedu1ed In antlcl­

patlon of a certaln percentage of wlthdrawa1s and abandonments 

For example, there are approxlmately 14 to 17 hearlngs scheduled 
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per day 1n Nassau County There may be only seven hear1ngs actu­

ally held Schedu11ng var1es accord1ng to locat10n and ease of 

schedu11ng 

There are approx1mately 52 hear1ng off1cers who regularly hold hear-

1ngs Approx1mately 10 add1t1onal hear1ng off1cers are ass1gned to 

spec1al cases (1 e med1ca1d fraud cases) There are approx1mately 

seven to 10 superv1sors who reV1ew the hear1ng off1cer's dec1s10ns 

Prev1ously, v1rtually all dec1s10ns were rev1ewed Presently the 

superv1sors 1n1t1ally reV1ew all hear1ng off1cer s dec1s1ons If 

after a certa1n per10d of t1me the superv1sor determ1nes that the 

hear1ng off1cer cons1stently recommends accurate dec1s10ns he may 

opt not to reV1ew the hear1ng off1cer s dec1s10ns 

The Fa1r Hear1ngs Un1t has per10d1c meet1ngs w1th the hear1ng off1-

cers to d1SCUSS problems new laws and regulat10ns recent court 

dec1s10ns and changes 1n po11cy The Fa1r Hear1ngs Un1t w1ll d1S-

cuss spec1f1c problems confront1ng the hear1ng off1cers w1th the 

var10US program un1ts The program un1ts also reV1ew certa1n dec1-

S10ns of the hear1ng off1cers 

There are approx1mately 12 to 14 people 1n the Fa1r Hear1ngs Un1t 

at the State level of DSS who take requests for hear1ngs At th1s 

p01nt the staff does not try to screen requests 1n order to resolve 

the problems w1thout a hear1ng for two reasons F1rst 1S workload 

W1th the large number of requests per year there 1S only enough 

t1me to take the requests Second the rec1p1ent may not present 
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all the ~nformat~on necessary to make a determ~nat~on w~thout a 

hear~ng 

Approx~mately 40 percent of the ~n~t~al requests for fa~r hear~ngs 

are determ~ned a~d-cont~nu~ng There are very few ~nstances of non­

comp1~ance w~th th~s determ~nat~on by local agenc~es If the local 

agency does not comply w~th th~s determ~nat~on ~t w~ll become an 

~ssue at the hear~ng 

Approx~mate1y one percent of hear~ng dec~s~ons per month result ~n 

appeals to an Art~c1e 78 (of the C~v~l Pract~ce Laws and Rules wh~ch 

allows pr~vate c~t~zens the r~ght to Jud~c~a1 rev~ew) These ap­

peals are usually a result of ~ssue-or~ented pol~cy changes and 

are usually brought by var~ous legal ass~stance groups If the re­

c~p~ent does rece~ve a favorable dec~s~on and the local agenc~es do 

not comply w~th the dec~s~on w~th~n 15 days the rec~p~ent may wr~te 

to the Comp1~ance Un~t of the Fa~r Hear~ngs Un~t The Comp1~ance 

Un~t w~ll take act~on to br~ng about comp1~ance There are approx~-

~ate1y 40 to 50 comp1~ance comp1a~nts per month As ment~oned pre­

v~ous1y local agenc~es cannot appeal State Department dec~s~ons 

The Fa~r Hear~ngs Un~t does occas~ona11y rece~ve comp1a~nts from 

local agenc~es regard~ng th~s However the Fa~r Hear~ngs Un~t 

states that the local agenc~es may change the c1a~m and go through 

another hear~ng ~f d~ssat~sf~ed w~th the dec~s~on Fa~r Hear~ngs 

Un~t off~c~a1s noted that many t~mes local agenc~es were not pre­

pared for the hear~ngs and d~d not present suff~c~ent ev~dence to 

support the~r act~ons 

-8-Digitized by the New York State Library from the Library's collections.



The Fa1r Hear1ngs Un1t does not breakdown stat1st1cs by 1nd1v1-

dual count1es It also does not have aggregated stat1st1cs for 

the var10US program categor1es (1 e Home Rel1ef A1d to Dependent 

Ch1ldren Med1ca1d) Th1s 1S due to the small adm1n1strat1ve staff 

at the Fa1r Hear1ngs Un1t Also stat1st1cs are computed manually 

The Fa1r Hear1ngs Un1t would eventually 11ke to be computer1zed 

The computer could be used for schedul1ng case control compl1-

ance control determ1nat10n of problem areas and other aggregated 

stat1st1cs that would 1mprove the management of the fa1r hear1ngs 

process 

Conclus1ons 

The fa1r hear1ngs process was establ1shed as a protect10n for the 

publ1c ass1stance rec1p1ent Therefore the process should be 

evaluated w1th1n th1s context Recommendat1ons for change should 

make the system run more smoothly and should 1mprove the rec1p1ent s 

opportun1ty for a truly fa1r hear1ng Cons1der1ng the present 

staff capac1ty of the Fa1r Hear1ngs Un1t schedul1ng seems to be 

fa1rly eff1c1ent DeC1S10ns rev1ewed by superv1sors for the most 

part accurately reflect Department pol1cy and Soc1al Serv1ces Laws 

There are some 1mprovements that can be made 1n the fa1r hear1ngs 

operat1ons These 1nclude 

• Regular contact between the Fa1r Hear1ngs Un1t and the var1-

ous program un1ts may 1mprove the qual1ty of the dec1s10ns 

• Computer1zat10n and a larger adm1n1strat1ve staff would de­

f1n1tely 1mprove the management capac1ty of the un1t 
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• Rec1p1ents should be glven add1t1onal 1nformat1on that 

would adequately prepare them for the hear1ng (1 e eV1-

dence they may need to produce the eV1dence to be presen­

ted by the agency and the procedures 1nvolved 1n the hear-

1ng) 

The Assembly fa1r hear1ngs b111 calls for an 1nformat1onal 

pamphlet to be glven to the rec1p1ents that would prov1de 

much of th1S 1nformat1on 

• Even though the local agenc1es would 11ke the r1ght to ap­

peal the State Department s dec1s1ons 1t seems that many 

of the1r problems would be solved 1f they more adequately 

prepared for the hear1ngs (1 e presented w1tnesses 1nclud-

1ng caseworkers 1nvolved and suff1c1ent documentat1on and 

more adequately prepared the1r staff) 

Although the local agenc1es the State Department of Soc1al SerV1ces 

and the rec1p1ents have d1ffer1ng V1ews regard1ng the fa1r hear1ngs 

process all groups must 1ncrease the1r knowledge of the procedures 

1nvolved 1f the system 1S to work If all groups understood th1S 

process as a r1ght of rec1p1ents and that the hear1ng should be 

conducted as fa1rly as poss1ble, the process should become more 

eff1c1ent and effect1ve 
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