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Introduction and Legal Basis

New York State offers all public assistance recipients a right to

a fair hearing in the event that they are dissatisfied with the

amount or manner of their assistance

The right to a fair hearing 1s written in New York State law and
regulated to a considerable extent by the Federal government New
York State laws relating to fair hearings are 1interspersed through-
out the Social Service Law Most of these laws pertain to a reci-
pient s right to a fair hearing Presently there are two bills

1in the Legislature (A 10506 and S 6337) that would consolidate these
laws codify the regulations regarding fair hearings and add new

protections for the recipient i1n order to ensure a fair hearing *

The Federal regulations as found i1in the Social Security Act Sec-
tion 205 10 provide for extensive controls over New York State s
fair hearing process The regulations provide for a hearing before
a State agency or an evidentiary hearing at the local level with the
right to appeal to a State agency hearing (New York State permits
the hearing before the State agency only) The procedures must be
written and publicized by the State agency The recipient must be
informed 1in writing at the time of application and at the time of
any change 1n his claim of the right to a hearing the method of
obtaining a hearing and the right to representation by legal coun-

sel or other authorized persons The regulations state

*S 6337-B (amended) and A 30042-A was passed on June 22 1978



® The amount of notice to be given for each change in the claim

® The amount of time the client has to request a hearing (90
days from the date of the agency action New York State
allows only 60 days)

e The amount of time the State agency has to complete the
process (90 days from the date of the request for a hearing)

® Under what circumstances the aid should be continued un-
changed

© The persons to conduct the hearing

@ Methods for determining and recording decisions

@ Other detailed regulations regarding the process

Fair Hearing Procedures - Preceding Hearing

In New York State 1f a recipient 1is dissatisfied with any action

made on his claim he may request a hearing either by calling or

writing the regional office or Albany The request 1is forwarded to

the Fair Hearings Unit of the New York State Department of Social
Services by special courier It 1s categorized and a determination
1s made whether to continue aid unchanged or not This determina-
tion 1s made according to Federal regulations This process takes
approximately four days If the aid is determined to be continued
the State Fair Hearings Unit will notify the local agency to con-
tinue aid unchanged The Fair Hearings Unit will then schedule
the hearing This process usually takes eight to 10 days Thus
the time period from the 1nitial request until the scheduled hear-
1ng 1s approximately three weeks Preceding the hearing the ap-
propriate files are sent to the hearing officer who will preside

over the hearing The local agency and the recipient are advised



of the date of the hearing The recipient 1s notified of his rights
and that the local agency must provide transportation child care
and other costs related to the hearing 1f necessary The recipient
may request an adjournment 1f he 1s able to show good cause for

not attending the hearing (1 e 1llness 1inability to obtain a
babysitter 1nability of attorney to attend) The recipient may
also withdraw his request for a hearing The local agency may not
adjourn the hearing The local agency should make the evidence

to be presented at the hearing available for the recipient and his
representative before the hearing This information 1s not always
supplied unless the recipient requests 1t The local agency should

also continue aid unchanged 1f the determination was made

The Actual Hearing

At the hearing i1tself the hearing officer presides All of New
York State's hearing officers are attorneys They must be licensed
to practice law in New York State and must also pass a civil ser-
vice hearing officer test Most of the hearings are taped except
for the hearings that may result in court action In these cases

a stenographer 1s present

At the beginning of the hearing the hearing officer presents an

opening statement and asks two mandated questions In the opening

statement the officer states the i1ssue and the parties involved
and also that each side may present witnesses and documentation to
support their case Each side has the opportunity to question wit-

nesses of the other side At the end of the hearing the record



1s sent to the Commissioner of the New York State Department of
Social Services who will decide the 1issue The hearing officer
asks 1f aid was to be continued and 1f so did the local agency
comply with the determination Also the hearing officer asks 1f
the client had requested and was denied transportation child care

or other expenses related to attendance at the hearing

After this 1nitial statement and question period, the hearing of-
ficer will conduct the hearing The officer will listen to argu-
ments presented by both sides ask pertinent questions, and collect

any documentation presented The final decision will be based solely

on the evidence presented at the hearing Thus 1t 1s important

for both sides to clearly present the issues and provide evidence

to support their contentions Also 1t should be noted that the
hearing concerns a previous decision made by the local agency Thus
the evidence presented should describe the situation as 1t was at

the time of the decision

Post Hearing Procedures

After the hearing the hearing officer will review the evidence pre-

sented and make a recommendation This recommendation will be re-

viewed by a fair hearing officer supervisor to determine 1f the
recommendation accurately reflects State Department policy and So-
cial Services Law If there 1s any question the supervisor sends
the recommendation and the record of the hearing to the State Fair
Hearings Unit to be reviewed Usually the hearing officer s recom-

mendation becomes the final decision Theoretically the Commissioner



of New York State's Department of Social Services 1s to make the
final decision but practically this 1s not possible as will be

noted later by the large numbers of hearings held every year

After the decision has been approved a copy of the decision is

sent to all parties involved The total hearing process from ini-

tial request until the final decision reaches the parties involved

takes approximately 60 days The recipient 1s notified of his right

to judicial review under Article 78 of Civil Practice Laws and Rules
1f the decision made 1s unfavorable to him and that he should notify

legal counsel The local departments currently do not have the right

to appeal reversed decisions for two reasons First Federal regu-

lations allow only 90 days for the total fair hearings process Nin-
ety days would not be enough time to complete an appeal Second
court decisions have suggested that problems between local agencies
and the State Department are an internal agency affair and should be

dealt with internally and not with outside judicial review

Statistics Regarding the Fair Hearings Process

The New York State Department of Social Services receives over 100 000

requests for fair hearings per year A little less than half that

number result in hearings held The requests that do not complete
the fair hearings process are either withdrawn or abandoned (reci-
pient does not appear for the hearing) Most of these are withdrawn
Of the total number of hearings held a certain number are affirmed
or reversed and a certain number are neither affirmed nor reversed

The latter are determined no 1issue



For the total number of hearings scheduled in New York City during
1977 34 1 percent were affirmed 33 4 percent were reversed and

32 5 percent were determined no 1ssue

In upstate counties during 1977, 57 6 percent were affirmed 29

percent were reversed and 13 4 percent were determined no 1ssue

Of the total number of hearings that were either affirmed or re-
versed during 1977 50 6 percent were affirmed in New York City
and 49 4 percent were reversed In the upstate counties 66 6 per-

cent were affirmed and 33 4 percent were reversed These statis-

tics show that New York City has a smaller percentage of affirmed

decisions than upstate counties Also New York City has a greater

percentage of withdrawals and no issue determinations than upstate

counties During 1977 of the total withdrawals and abandonments

67 percent were in New York City

In 1977 an average of 170 hearings were scheduled per hearing of-
ficer per month Of those scheduled 1less than half were actually
held (An average of 43 percent per month of those scheduled were

actually held)

In 1977 an average of 74 decisions were recommended by each hear-
ing officer per month The Fair Hearings Unit notes that presently
each hearing officer drafts approximately 60 decisions per month

Thus hearing officers are significantly overscheduled in antici-

pation of a certain percentage of withdrawals and abandonments

For example, there are approximately 14 to 17 hearings scheduled



per day 1in Nassau County There may be only seven hearings actu-
ally held Scheduling varies according to location and ease of

scheduling

There are approximately 52 hearing officers who regularly hold hear-
ings Approximately 10 additional hearing officers are assigned to
special cases (1 e medicaid fraud cases) There are approximately
seven to 10 supervisors who review the hearing officer's decisions
Previously, virtually all decisions were reviewed Presently the
supervisors 1initially review all hearing officer s decisions If
after a certain period of time the supervisor determines that the
hearing officer consistently recommends accurate decisions he may

opt not to review the hearing officer s decisions

The Fair Hearings Unit has periodic meetings with the hearing offi-
cers to discuss problems new laws and regulations recent court
decisions and changes 1in policy The Fair Hearings Unit will dis-
cuss specific problems confronting the hearing officers with the
various program units The program units also review certain deci-

sions of the hearing officers

There are approximately 12 to 14 people i1in the Fair Hearings Unit

at the State level of DSS who take requests for hearings At this
point the staff does not try to screen requests in order to resolve
the problems without a hearing for two reasons First 1s workload
With the large number of requests per year there is only enough

time to take the requests Second the recipient may not present



all the information necessary to make a determination without a

hearing

Approximately 40 percent of the initial requests for fair hearings
are determined aid-continuing There are very few instances of non-
compliance with this determination by local agencies If the local
agency does not comply with this determination 1t will become an

1ssue at the hearing

Approximately one percent of hearing decisions per month result in

appeals to an Article 78 (of the Civil Practice Laws and Rules which

allows private citizens the right to judicial review) These ap-
peals are usually a result of i1issue-oriented policy changes and

are usually brought by various legal assistance groups If the re-
cipient does receive a favorable decision and the local agencies do
not comply with the decision within 15 days the recipient may write
to the Compliance Unit of the Fair Hearings Unit The Compliance

Unit will take action to bring about compliance There are approxi-

mately 40 to 50 compliance complaints per month As mentioned pre-

viously 1local agencies cannot appeal State Department decisions
The Fair Hearings Unit does occasionally receive complaints from
local agencies regarding this However the Fair Hearings Unit
states that the local agencies may change the claim and go through
another hearing i1f dissatisfied with the decision Fair Hearings
Unit officials noted that many times local agencies were not pre-
pared for the hearings and did not present sufficient evidence to

support their actions



The Fair Hearings Unit does not breakdown statistics by indivi-

dual counties It also does not have aggregated statistics for

the various program categories (1 e Home Relief Aid to Dependent

Children Medicaid) This 1s due to the small administrative staff

at the Fair Hearings Unit Also statistics are computed manually

The Fair Hearings Unit would eventually like to be computerized
The computer could be used for scheduling case control compli-
ance control determination of problem areas and other aggregated
statistics that would improve the management of the fair hearings

process

Conclusions

The fair hearings process was established as a protection for the

public assistance recipient Therefore the process should be

evaluated within this context Recommendations for change should
make the system run more smoothly and should improve the recipient s
opportunity for a truly fair hearing Considering the present
staff capacity of the Fair Hearings Unit scheduling seems to be
fairly efficient Decisions reviewed by supervisors for the most

part accurately reflect Department policy and Social Services Laws

There are some improvements that can be made in the fair hearings
operations These 1include

® Regular contact between the Fair Hearings Unit and the vari-

ous program units may improve the quality of the decisions

o Computerization and a larger administrative staff would de-

finitely improve the management capacity of the unit




o Recipients should be given additional information that

would adequately prepare them for the hearing (1 e evi-

dence they may need to produce the evidence to be presen-
ted by the agency and the procedures involved in the hear-

ing)

The Assembly fair hearings bill calls for an informational
pamphlet to be given to the recipients that would provide

much of this information

o Even though the local agencies would like the right to ap-

peal the State Department s decisions 1t seems that many

of their problems would be solved 1f they more adequately

prepared for the hearings (1 e presented witnesses includ-

1ng caseworkers i1involved and sufficient documentation and

more adequately prepared their staff)

Although the local agencies the State Department of Social Services
and the recipients have differing views regarding the fair hearings
process all groups must increase their knowledge of the procedures
involved 1f the system 1s to work If all groups understood this
process as a right of recipients and that the hearing should be
conducted as fairly as possible, the process should become more

efficient and effective
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