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Dear Mr. Whiteman:

Pursuant to your request, we enclose memorandum

on the following bills:

1972 Senate Bill No. 5641 - AN ACT to repeal the
mental hygiene law, and to enact a recodified
mental hygiene law

1972 Senate Bill No. 9713 - AN ACT to amend the
mental hygiene law, in relation to the

application of certain laws enacted at the
nineteen hundied seventy two legislative session.
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MEMORANDUM

By the Assistant Executive Director of the
Law Revision Commission

{(Not submitted to or passed upon by the Commission)
relating to
(1) .
Senate No. 564.%

AN ACT to repeal the mental hygiene law, and to enact
a recodified mental hygiere law

S@natézéo. 97413
AN ACT to amend the mwental hygiene law, in relation
to the application of certain laws enacted at
the nineteern hundred seventy-two legis.ative
session
Subject bill (1) above (&. 5641) repeals the existing
Meatali Hygiene Law and enacts a recodified Mental liygiene Law.
Zt was originally introduced in the 1971 Session as a two-year
bill, passed the Senate on April 21, 1971, was referred to
the Assembly Health Committee “he next day and then was
referred to Assembly Rules Cu...ittee, presumably for further
study, and did not come before the Assembly last year. This
year the identical bill passed the 8enate again, was eventually
substituted for its Assembly companion and passed the Assembly.
This history indicates that ample time elapsed between
oriz cz. inttodustion and final passage to give everyone

interested a full opportunicy for substantive and/or techn

criticism,



Particular note is made of Article 77, entitled
"Conservators”. For many years the Law Revision Commission
has recommended legislation in this area (See Leg. Doc.
(1966) No. 65(G); Leg. Doc. (1967) No. 65(G); Leg. Doc.
(1968) No. 65(G) and Leg. Doc. (1971) No. 65(G). The
present bill incorporétes the substance of these previous
recommendations by the Commission.

Subject bill (2) above (S. 9713) is a precisely drafted
"chapter amendment” to the recodification of the Mental
Hygiene Law. It expressly and carefully provides that any
act of the lLegislature passed in 1972 which actually or
purportedly amends or repeals or adds to the existing law
shall, notwithstanding the repeal of said existing law, be
deemed and construed to amend, repeal, modify, change or
add to the corresponding provision cor provisions of the
recodified act.

Although S. 5641 is effective by its provisions on
July 1, 1972 and 8. 9713 is effect@ve by its provisions
on January 1, 1373, we note that 8. 9711, which has passed
poth Houses and will go to :the Governor in dua course,
is another "chapter amendment"” to the recodification act
and will change the effective date of §. 5641 from
July 1, 1972 to January 1, 1973. (We also note that 8.10366
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and A.12247 have been introduced to further delay the
gffective date of the new act to May 1, 1973; neither of
these bills has beern reported,)

Both 8. 5641 and S. §713 are adequately urafted to

effect their respective purposes.
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April 28, 1972

Hon, Michael Whilveman
Executive Chamber

The Capitol

Albany, New York 12224

Dear Mike:

Enclosed you will find copies of the memoranua
in support of Senate 53641, 9710, 9711, 9712 and
9713. I aw assuming that since Senate 5641 was
a voluminous bill it was not forwarded with its
four amendments as a "TEN DAY BILL".

The five bills represent the culmination of five
vears of work on the recodification of the Mental
lHygiene Law. 1 respectfully request that it be
enacted into law.

Sincerely,
\<_ =
N -
\ 1.

Dalwia J. Niles

DIN:DGS

Eucs.

g

)

i

Joseph Zaretzii
Staniey Steingut
Waorren M. Anderson
Willis H. Stuphens



MEMORANDUM
on the
RECCDIFICATION OF THE
MENTAL HYGIENE LAW

The purpose of this memorandum is to cutline generally
the basic provisions of the bill for the recodification of
the Mental Hyglene Law (Senate 5641, Assembly 6943) and to
point out significant changes from existing law. References
to provisions of the 0ld Mental Hyglene Law will be preceded
by the initials MHIL.. Attention is called to the Distributicn
and Derivation Tables at the end cof the printed bill for
specific section references, relating to the old law and the
proposed new law,

NCTE: References and comparisons are to the
Mental Hyglene Law as it existed prior
to any enactments of the 1971 Legislature.
ARTICLE 1
SHORT TITLE, PCLICY, AND DEFINITIONS

Policy Statement (§1.03)

States, in general language, the puvlic concern with the
mental health of the pecple of the State and puts responsibility
on both State and local government to develop plans, programs,
and services for the mentally disabled. Urges full use of
community resources, including voluntary organizations. Recog-
nizes the important therapeutic role of all disciplines involved
with the care or treatment of the mentally disabled, such as
psychology, sccial work, pasychiatric nursing, special education,
and nther disciplines, as well as psychiazry.

Definitions (§1.0%)

Some of the definitions in §1.05 are changed from MHL in
order to conform them with the language and purposes of the
recodification. The term ‘mentally disabled” is the general
legal term used to cover the conditions eof mental illness,
mental retardation, alccholism, narcotic addiction, or drug
abuse, ental retardation’ is swstituted for "mental defect".
Hew terms, 'services for the mentally disabled”, “provider of
services and "facility", among others, have been provided,
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A "facility” is a place where services for the mentally
disabled are provided but does not include nonresidential
services which are exempt from the Department's licensing
Jurisdiction under Article 13.

“Examining physician’ does not include the requirement
in present law of three years of practice. All that is re-
gquired i3 a license to practice medicine in New York State,.

The definitions of '"mental iliness” and "mental retarda-

tion" have been changed to conform to current professionally
accepted usage cof those terms.

ARTICLE

7
ORGANIZATION OF THE PARTMENT
ARD ITS PACILITIES

This article sets forth the scope of the Department's
responsibilities and its general organization.

Department of Mental Hygiene (§7.01)

The Department is continued. The autonomy of the Narcotice
Addiction Control Commission is recognized.

Qualifications of the Commissioner (§7.23)

This section makes some changes in the qualifications re-
quired of the Commissioner as specified in MiL, §3. It deletes
the requirement of five years of experieonce as head of a public
institution and inserts a requirement that the Commissioner be
& psychiatrist with ten years of experience.

Department's Responsibilities (§7.05)

This section sets forth in general terms the Department's
responsibilities for developing comprehensive plans, programs,
and services for the mentally disabled. Such development shall
be in cooperation with local governments and with community
organizati.ns and shall give full recognition to each of the
afflictions of mental illness, mental retardation, alcoholism,
narcotic addiction and drug abuse., Persons suffering from
those conditions are te be provided with quality care and
treatment. The personal and civil rights of such persons are
to be protected.



Mental Hygiene Council and Advisory Committees (§7.n7)

The Mental Hyglene Council is continued. In addition,
there are established Advisory Committees on Mental Health,
Mental Retardation and Alcoholism. The Advisory Committee

on Alcocholism replaces the present Advisory Council on
Alcohelism.

The term of members of the Council and of the Committees
is three years and at least two of the appointive members of
each Committee shall also be appointive members of the Council.
Members of the Advisory Committees shall be selected from among
persons having a demonstrated interest in the specified fields.

Among other rezponsibilities, the Mentsal Hyglene Council
shall review proposed regulations of the Department and advise
the Commissioner thereon. .

Personnel of the Department (§5§7.11 and 7.17)

The Commissioner is the appointing authority for the De-
partment and for the directors of Department facilitles. The
directors of Department hospitals, schools, and institutes
appoint the personnel of their facilities in accordance with
applicable law and regulations.

Organization and Administration of the Department (§7.13)

The Commissioner is given the authority to administer
the Department and its facililties. Special recognition in the
organizational structure of the Department 1s to be given to
mental 1llness, mental retardation, and alcoholism.

Department Facilitles (§7.15)

The statutory listing of Department hospitals, schools,
and institutes is set forth in §7.15.

Directors (§7.17)

The director of each Department hospital, school or in-
stitute is designated as the chlef executive officer of such
facility. He appoints the employees of the facility and
manages the facllity subject to applicable law and the regula-
tions of the Commissioner. The director i1s charged with the
responsibility of seeing that there is humane treatment of
the patients at his facility. He must investigate every case



of alleged patient abuse or mistreatment and glve notice
thereof to the Board of Visitors.

Boards of Visitors (§7.19)

Boards of Visitors are continued at the Department's
hosplitals and schoois. The term of office is reduced from
seven years to four years. The mandatory requirement that
two members of each board shall be women is deleted but there
is inserted a mandate that the Governor shall endeavor to
insure that the membership of each board reflect the compo-
sition of the community and the interests of patients. At
least one member of each board of a State school shall be the
parent of a retarded person.

The power of the Board of Visitors to investigate charges
against the director is contirued and in addition 1t is given
the power to investigate all cases of alleged patient abuse or
mistreatment.

ARTICLE 9

OPERATION OF THE DEPARTMENT
AND ITS FACILITIES

Regulations (§9.01)

The Commissioner is gliven the authority to adopt neces-
sary regulations. Proposed regulations must be submitted to
the Mental Hyglene Counclil for its advice before enactment.

Department Operation (§§9.03 through 9.31)

This article contains the provisions covering the opera-
tion of the Department and its facilitles. The Commissioner
is given necessary authority with respect to the programs,
services, and operations of the Department and 1ts facilities.
The provisions of this article reflect existing law with the
exceptions listed below.

In lieu of many detailed provisions in the present law,
the bill sets forth in general terms the Department's respon-
sibility to develop programs and services for the benefit of
the mentally 111, the mentally retarded and those suffering
from alcoholism, nercotic addiction, and drug sbuse. In



addition to in-patient care, such programs shall include out-
patient, partial hospitalization, day care, emergency, re-
habilitative and other appropriate treatments and services.

§9.13. The detalled provisions of Article 8, MHL, which
deal with the State Hospital Retirement System which has only
two or three employed members left, have been deieted. This
section subgtitutes for that article.

§9.21. This section expands the language of MHL §12 (3)
to reflect the actual manner in which community stores are
operated. The MHL provision i3 too narrow since it refers
only to leasing of space for a community store.

§9.31 This section is based on MHL §38 but places the
specific pu..ers in the Department rather than the Treasurer,
who 18 no longer a statutory officer. ZSuch powers may be
administratively delegated to the Treasurer or other appro-
priate officer.

The following MHL provisions dealing with administration,
have been deleted as unnecessary parts of the recodified law:

(a) Provisions for a consultant on the aged (MHL §3-a).

(b) Department have its office in Albany (MHL §5, sub-
division 1).

{¢) Department seal (MHL §5). This is taken care of
by Public Officers Law §60.

(d) Services to the Correction Department (MHL §7, sub-
division 15 and MHL §1l1-a). In its place, the bill,
in §9.03 (b), authorizes inter-departmental
cooperation.

(e) Various administrative details which are covered by
the general authority given to the Commissioner--e.g.
providing for a “medical center’ (MHL §10-b), trans-
ferring equipment (MIL §12, subdivision 1), requiring
uniform books of record (MHL §12, subdivision 5),
establishing “colonles (MIL §34, subdivision 10 and
MHL §127) mandating quarterly conferences of directors
(MIL §35), provisions regarding "resident officers"
(MHL §36), making the business officer of an insti-
tution a statutory officer (MiL §41), detalls as to
purchases and contracts (MiL §42), requirement for
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an oath (MIL S43--covered by Public Officers Law
§10 and Civil Service Law §52), state charities aid
visitors (MHL §45), streets and railroads through
institution grounds (MHL §49).

ARTICLE 11
COMMUNITY SERVICES

This article makes no substantial change in the basaic
provisions of the present Community Mental liealth Services Act
(MHL, Article 8-A). The article has been rewritten, however,
to incorporate in coherent fashion the many amendments which
have been enacted since the original act was adopted in 1954.
Following are some of the changes made by the recodification.

Terminology (5§11.03)

"Local government’ means a county, except a county within
the city of New York, and the city of New York.

The term '"community services” 1s defined to include services
for the mentally 111, the mentally retarded, the developmentally
disabled whose conditions, including but not limited to cerebral
palsy and epilepsy, are assocliated with mental disabilities, .nd
those suffering from alcoholism, narcotic addiction, and drug
ebuse,

'Local governmental unit" 1s defined as the unit of local
government responsible for community services,.

The ‘board” is the "Community Mental Health, Mental Retar-~
dation and Alcoholism Services Board'.

Local Governmental Unit (§§11.05 through 11.09)

The recodification recognizes existing practice which
permits local governments which have adopted a charter form
of government to have a Department of Mental Health with an
advisory board. The bp1ll requires a board in every local
governmental unit but in charter forms of government the local
government has the option of making such a board advisory
rather than executive, In such case, the Director of Community
Services may be appolinted in the manner authorized by such
governments. In local governments which have not adopted a
charter form of government, the board appoints the director.

T,



Director (§11.09)

The director need not be a psychla¢rist but may be a8 pro-
fessional person meeting standards set by the Commissioner.
If he is not a psychiatrist, he shall not have the power to
conduct examinations authorized under the Mental Hyglene Law
or the Criminal Procedure Law but he must designate a qualified
psychlatrist who shall be empower=d to conduct such examina-
tions on his behalf.

The director must be a full-time employee except in cases
where the Commissioner expressly walves the requirement.

Boards (§11.11)7

The requirement in present law for certain ex officio
members is deleted. In charter governments, boards may have
additional members not to exceed a total of fifteen.

Powers and Duties of Local Governmental Units (§11.13)

The powers and duties of the local governmental unit are
set forth, with an emphasis on 1ts important role in develop-
ing long range goals, intermediate range plans and community
programs of community services for the mentally disabled.

The right of voluntary agencies tc appeal from a denial
of a contract by the local governmental unit 1s carried over
from existing law.

State Aid (§§11.5 through 11.23)

State &id formulas are not changed from present law,.
State ald fcr operating costs incurred by voluntary agencies
which have contracts with local governmental units must {iow
through local government. State aid for capital costs, how-
ever, is payable directly to voluntary agencles.

The bill incorporates arn improvement in State aid pro-
cedures for operating costs by authorizing State aid to local
government for costs incurred (1) by the local government and
(2) by voluntary agencies having contracts with the local
government. This avolds some of the technical problems of
the present law which speaks in terms of 'reimursement for
expenditures .’




Hosteis (§11.29)

The provision authorizing the Commissioner to operate
hostels and to provide direct State alid for construction and
operation of hostels 1s carried over from existing law and
incorporated in this article.

ARTICLE 13

REGULATIONS AND QUALITY CONTROL QF SERVICES
FOR THE MENTAL.LY DISABLED

This article provides for the regulation and control of
certain providers of services for the mentally disabled by a
system of operating certificates to be issued by the Depart-
ment. The Department i1s given broad administrative powers
and the right to seek court injunctions in appropriate cases.
New construction of facilities for the mentally disabled must
receive the prior approval of the Department.

Operating Certificates (§13.01)

The present Mental Hyglene Law provides for several 4if-
ferent types of regulatory control. Frivate hospitals for
the mentally il11 and schools for the retarded require a license
under MHL §8. Psychiatric units of general hospitals require
"approval” under MHL §424 (5).

The recodification uses the term "operating certifi~ates”
instead of "license" or "approval" contained in MHL. The re-
quirement for an operating certificate substantially follows
the requirement for license or approval in the present law.
Operating certificates are required for the following
operations:

1. Operation of residential faclilities for the
mentally dissbled. Domestic care and comfort
to a perzson 1n the home does not constitute
such an operation.

2. Operation of residential or nonresidential
services for the mentally disabled at a
general hospiltal,

3. Operation of out-patient facilities by a puwlic
agency, board or commission or by a corporation.



Out-patient services or nonresidential services
by individual practitioners do not fall within
the requirement for an operating certificate.
nonresidential services which are licensed,
supervised or operated by anscther agency of the
State are alsc exempt from the requirement for
an operating certificate.

Regulatory Powers of the Commissioner (§13.03)

The Department is glven the power to adopt regulations
covering the services rendered by holders of operating cer-
tificates. Before adopting regulations, the Commissioner
must give advance notice to the public of the proposed regu-
lations with an opportunity for interested members of the
public to comment. The provisions with respect to notice
and an opportunity to present views, as well as a right to
Judicial review of validity or applicability of rules,
follows the proposed State Administrative Procedure Act.

Issuance of an Operating Certificate (§13.05)

An applicant who 1s denied an operating certificate 1s
glven the right ot be heard and the hearing must be public,
if so requested by the applicant. Such a right to a hearing
does not appear in exizting law.

Quality Control by the Department (§§13.07 through 13.21)

The Department has the power to conduct investigations
into the operations of holders of operating certificates to
determine compliance with the law and the Department's regu-
lations. The Department may revoke, susperd or limlt an
operating certificate where the holder of the certificate
has failed to comply with the terms of its certificate or of
applicable law or regulation. The holder of the certificate
1s entitled to a hearing. At such hearing, the confidentiality
of any evidence relating to the ldentity, condition or c¢linlcal
record of a patient must be kept confidential.

No mentally disabled individual may be confined without
lawful authority or inadequately, unskillfully, cruelly, or
unsafely cared for. The Department has the duty of investiga-
tion 1in suspected cases and may order the violator to cease
and desist. If there i3 no compliance, a court order may be
cbtained. The Department is given a remedy which it does not
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have under the existing MHL. It will have the right to obtaln
an injunction or temporary restraining order. That provision

i8 modeled after similar provisions in the Social Services Law
(§35-a (6) and §391).

Prior Approval of Construction (§13.23)

Prior arproval must be obtained from the Department for
construction of a facility in which services are offered for
which an operating certificate is required. This provision
is carried over in substance from MHL §L424 (1). However, the
provision in existing law that the Commissioner must be
satisfied that there is a public need for the construction at
the time and place and under the circumstances proposed 1is
deleted.

Qualified Psychiatrists (§13.25)

The provisions of present law regarding qualified psychia-
trists are carried over with the amendment giving a physiclan
who is refused a certificaete the right to request a hearing.
The board of psychiatric examiners has been eliminated.

Hallucinogenic Drugs (§13.27)

The provisions with respect to hallucincgenic drugs is
carried over from MHL §229 wince the provisions of the Penal
Law with respect to dangerous drugs 1s dependent upon a con-
tinuation of the definition of hallucinogenic drugs set forth
in the Mental Hyglene Law.

ARTICLE 15
RIGHTS OF PATIENTS

This article sets forth the rights of patients. It brings
together in one article scattered provisions of MHL on that
subject and broaderns patients' rights in many respects. The
rights of in-patients are treated further in the articles
covering in-patient facilities (Article 29) and admission pro-
cedures (Articles 31, 33, and 35).

Patients' Rights Generally (§15.01)

The b1ll provides that no person shall be deprived of any
civil right solely by reason of his having received services
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for a mental disability. This expands the provision with
respect to the civil rights of voluntary patients now con-
tained in MHL §70 (5).

Quality of Care and Treatment (§15.03)

The blll states that each patient 1n a facility and each
person receiving services for mental disability shall receive
care and treatment that is suited to his needs and skillfully,
safely and humanely administered. Directors of facllities are
required to give careful and periodic examirations, to obtaln
consent for surgery, shock treatment, or use of experimental
drugs or procedures, and to make apprOpriate notations in the
patients 's clinical record.

Communications and Visits (§15.05)

Patients in facilities shall have the right to communicate
freely and privately with persons outside the facility as
frequently as they wish subject to regulations designed to
insure safety and welfare and to avold serionus harrassment
to others. Correspondence addressed to pubilc officials,
attorneys, clergymen, and to the Mental Health Information
Service shall be unrestricted and must be sent along promptly
without being opened. The Commissioner shall establish
guldelines to insure that patients have full opportunity for
conducting correspondence, have reasonable access to telephones,
and have frequent and convenlient opportunities to meet with
visitors.

Care and Custody of Patients' Personal Prcperty (§15.07)

The bi1ll follows exlisting law glving the directors cer-
tain powers to protect the personal property of patients,
It modifies present MHL §51 which permits directors of De-
partment facilities to use the interest accumulated on
patients' funds for general institution purposes. The bill
requires that any interest on money received and held for a
patient in multiples of $100.00 shall bte the property of the
individual patient.

Employment of Patients (§15.09)

The ©i1ll encourages the training of patients for gainful
employment. Patients who are employed by a facility must
recelvwe compensation in accordance with arplicable State and
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Federal labor laws. Sheltere=d workshops operated at Depart-
ment facllities shall be subject to the laws and regulations
applicable to sheltered workshops operated by voluntary
agencles.

Education for Mentally Disabled Children (§15.11)

The bill carries over from present law the requirement
that patierts in Department hospltals and schools who are
between the ages of five and twenty-one must receive training
and education adapted to their mental attainments comparable
to what they would otherwise be entitled in their local
school districts pursuant to the Education Law. In addition,
the Department is required to provide suitable hearing tests
and hearing aids for residents in the State achools.

Confidentiality of Clinical Records (§15.13)

Clinical records for patients must be maintained at
every facility. The Commlissioner may require that statis-
tical information about patients be reported to the Depart-
ment. Names of patients treated at out-patient or non-
residential facilities and at general hospitals shall not
be required as part of any such reports.

The bill makes a substantial change in the protection
given to information in Department records. Information
about patients reported to the Department, including the
identification of patients, are not public records and may
be released only (1) pursuant to an order of a court of
record, (2) to the Mental Health Information lervice,

(3) to attorneys in proceedings dealing with involuntary
hospitalizatiocn, and {4) to persons who have the consent

of the patient and the Commissioner. Information may

also be released with consent of the Ccmmissioner (1) to
agencies requiring information necessary to make payments
on behalf of the patient, and (2) to persons anc¢ agencles
reeding information to locate missing persons or to govern-
mental agencies in connection with criminal investigations,
such information to be 1limited to identifying data concern-
ing hospltalizatiomn.
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Habeas Corpus (§15.15)

The provisions of exlisting law relating to the right of
a patient to a writ of habeas corpus are carried over.

Transportation of Female Patients (§15.17)

Female patients being transported to or from a facllity
mus¢ be accompanied by another female, unless accompanied
by a close relative.

ARTICLE 293

GENERAL PROVISIONS RELATING TO
IN-PATIENT FACILITIES

This article b "ngs together various genergl provisions
relating to in-pati = facilities and is largely based on
existing provisions : attered through the Mental Hyglene Law.

Regulations and Forms  §29.01)

The Commissioner has the power to make regulations
governing in-patient admissions and the 1dentification and
processing of patients. This provision 1s designed to re-

lace the present mandatory fingerprinting requirements of
§3h (9-a) by a more flexible procedure established by regu-
lation which would be designed to require fingerprinting
when necessary for ldentification.

The Commissioner shall prescribe and furnish forms for
use in procedures for admission and admission shall be had
only upon such forms.

Effect of Court Order Authorizing Retention (§29.03)

The bill contalrs a section stating that a court order
that a person needs involuntary care and treatment is not
to be deemed a finding or cdetermination that such person is
incompetent. This reflects long-standing case law but is
now explicitly set forth in the statute.
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Community Agreements Regarding Admission Procedures (%529.05)

The Commissioner 1s given the authority to enter into
agreements with Directors of Community Services to establish
procedures governing the screening of applications for ad-
mission to a facility.

Commissioner's Power Over Admlssions
to Department Facilities (529.07)

The Commissioner may defer admissions to Department
facilities wher: they are overcrowded. He may authorize
care and treatment, within amounts appropriated therefor,
of mentally retarded persons awalting admission to Depart-
ment schools. This extends the power of the Commlissioner
with respect to such special placement, which 1is now limited
by MHL §22 (2) to those under the age of five.

Mental Health Information Service (§29.09)

The provisions of present law regarding the Mental
Health Information Service are repeated with the Service's
power extended to include the study and review of the ad-
mission and retention of all patients. Under present law,
the Mental Health Information Service is limlited to review
of involuntary patients and patients under twenty-one at
State hospitals.

Transfer, Release and Discharge of Patients (§§29.11,
—29.15, 29.17 and 29.19)

The bill carries over in substance the provisions of
present law with respect to the Commissloner's power to
transfer and discharge patients, the provisions for release
of patients to the community, including conditional release
and famlly care arrangements, and furnishing clothing and
money to patients upon release.

Commitment of Dangerous Patients to Institutions in
the Department of Correction ({529 .13)

The provisions of the present law authorizing the court
ordered commitment of dangerously mentally 111 or dangerously
mentally defective patients to institutions in the Department
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of Correction (MIL §85 and §135) are carried over into the
recodification with the prot-etive features which were added
to §85 in 1965 extend to the mentally defectives and with
additional protection of the rights of such allegedly
dangerous patients. The bi1ll makes it clear that notice

of the aprplication for such commitment must be given to the
patient and the Mental Health Information Service. It also
mandates a hearing on the question of the patient's
dangerousness.

Care of Children Born to Pestients (8§29

The provisions of present MHL §428 with respect to
children born in Mental Hyglene institutions are substantially
modified. 'The director must determine whether the mother 1is
able to care for the child. If the mother is unable to do
so, he muat make provision for such child in accordance with
Artiﬂle 3 of the Famlly Court Act relating to "neglected
children.”

Powers with Respect to the Property of Patients (§29.23)

The provisions of MHL §34 (14) deal with the right of
the director of a Department facility to receive certain
funds on the patient's behalf. The bill carries over the
substance of that provision with the modifications that the
amount, of such funds shall not exceed $5,000.00 and that
such funds shall be used in the first instance for luxuries,
comforts and necesslties for the patlent, including burial
expenses, and, 1f funds are thereafter available, for the
support of such patient.

Alcoholic Beverages (5§29.25)

The provisions of MHL §430 prohibiting sale or delivery
of alcochoilc beverages to patients at Department facilities
is carried over.

The following provisions of MHL have not been carried
over into the bill:

1. Provisions for mentally 111 Indians (MHL §83)
and mentally 111 deaf (MHL $82) have been de-
leted as an unnecessary part of the statutory
framework.
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2. Provisions with respect to ‘costs" of examlna-
tion (MHL §52, §77, and §12¢) have been deleted
as unnecessary 1n the present context of admis-
sions based on medical certification rather
than court certification.

3. MHL §64 and §64-a relating to Manhattan State
Hospital lands leased from the City of New York
Should not eppear in the recodified law. MHL
§65, relating to acquisition of docks, etc., at
Ward's Island is unnecessary.

L, Specific provisions regarding Psychiatric In-
stitute (MHL §420), Syracuse Psychiatric (MHL
§421) and Research Institute for Mental Retar-
dation (MHL §422). Their status as institutes
is recognized in §7.15.

5. ML §423, regarding adm..sion of inebriates, 1is
covered by Article 35.

ARTICLE 31
HOSPITALIZATION OF THE MENTALLY ILL

This article sets forth the procedures for the hespitali-
zation of the mentally 111. It follows generally the pattern
of the new admission procedures for the mentally 111, adopted
in 1965, but adds numerous features further protecting the
rights of patients. The changes from existing law are set
forth below.

Admission of Patients (§31.03)

A mentally 111 person may be admitted to a hospital as
an in-patient only pursuant to the provisions of this article.
The section of the Mental Hyglene Law under which a patient
1s admitted or under which he 1s retained must be stated in
the patient's record.

Notice to All Patients (§31.07)

Zvery patient regardless of method of admission must be
informed immediately upon admission or conversion to a different
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status of his legal status, including the section of law
under which he is hospitalized, and of his rights under this
article, including the availability of the Mental Health In-
formation Service. The patient must be permitted to communi-
cate with the Mental Health Information Service and avail
himself of the facilities of such service.

The director of every hospital must post copies in con-
spicuous places of a notice stating generally the avallability
of the Mental Health Information Service, the rights of patients
admitted under the various provisions of this article and %he
right of patients to communicate with the director, the Board
of Visitors, the Commissioner of Mental Hygiene and the Mental
Health Information Service.

Minor Patients (§31.09)

The Mental Health Information Service must be given
notice of the admission or conversion from one status to
another of all persons under the age of twenty-one. No minor
may be transferred until the Mental Health Information
Service has had an opportunity to see him unless the trans-
fer is made with the consznt of the minor and his parent or
legal guardian. The Service must be informed of the release
of transfer of every minor.

Voluntary and Informal Admissions (§§31.13 through 31.25)

1. A person may be received as a voluntary i1f he 1s
sixteen years of age or over. He must be suitable for ad-
mission as a voluntary or informal patient. The standards
for suitability and understanding needed to be admitted in
such status are set forth in §31.17. If a person requests
admission on a voluntary or informal status and 1s suitable,
he must be admitted on such status.

2. The law encourages the conversion of patients from
an involuntary tov a voluntary status. This bill incorporates
certain requirements for such conversion to comply with the
case of In Re Buttonow, 23 New York 24 385. The patient con-
verted from involuntary status to a voluntary status is given
the right to a judicial hearing on the gquestion of his sult-
ability for such conversion and on his willingness to be so
converted. Furthermore, no voluntary or informal patlent
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whether admitted on such status or converted thereto shall
be continued in such status for more than twelve months
unless his sultability snd willingness to so remain have
been reviewed by the Mental Heulth Information Service.

If the Service finds any ground to doubt the suiltability
of such patient to remain in a voluntary or informal status
or the willingness of the patient to so remain, 1t shall
make an application for a court order to determine those
questions. Such review shall be made annually.

3. If an informal patient desires to be released, he
is free to leave at any time. If a voluntary patient seeks
to leave, the director must promptly release the patient
unless he has reasonable ground for belief that the patient
may be in need of involuntary care and treatment. 1In such
case, the director may retain the patient for no more than
seventy-two hours. Before the expiration of the seventy-two
hour period, the director must either release the patient or
apply to the court for an order authorizing the involuntary
retention of such patient. If the court finds that the
patient does need involuntary care and treatment, it can
order the patient's retention for a period not exceeding
sixty days. Thereafter, the patient may be retained in the
same manner as involuntary patlents admitted on medical
certification.

Involuntary Admissions on Medical Certification
(§§31.27 through 31.35)

1. The criterion for involuntary admission on medical
certification 1s set forth in the definition of "in need of
involuntary care and treatment" appearing in §31.01. "In
need of involuntary care and treatment'" means that a person
has a mental 1llness for which care and treatment as a patient
in a hospital 1s essential to such person's welfare and whose
Judgment 1s so impaired that he is unable to understand the
need for such care and treatment. This differs from the
criterion in the present law which permlis involuntary hos-
pitalization of a mentally 111 person, that is, a person
afflicted with mental disease to such an extent that, for
his own welfare or the welfare of others or of the community,
he requires care and treatment.
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2. The bill contains a directive that before an exemin-
ing physiclan completes the certificate of examination of a
person for involuntary care and treatment be must consider
alternative forms of care and treatment that might be adequate
to provide for the person's needs. Wherever possible, the
examining physician shall consul% with the physician or psy-

chologist who may have been furnishing treatment to the person
under examination (§31.27 (4) ).

3. No patient may be sent to another hospital by any
form of involuntary admission unless the Mental Health In-
formation Service has been given notice thereof (§31.27 (f) ).

., If upon initial involuntary admission a patient re-
quests & hearing and the court finds that there 1s need for
involuntary treatment, the court merely denies the application
for release. This differs from present law which permits a
six month order of retention at the time of a hearing on the
patient's initial application. If the court denies the appli-
cation for release, the patient may be retained only for the
balance of the sixtv day period or thirty days from the date
of the order, whichever is later, unless the hospital makes
application for an order permitting further retention. If
the patient or anyone on his behalf or the Mental Health In-
formation Service requests that the patient be brought per-
sonally before the court, an order for one year or longer
cannot be made unless the patient appeara perscnally.

Admission on Certificate of Director of
Community Services or His Designee (531.37)

Under present law, a patient may be admitted on a "Health
Officer's Certificate” made by either the health officer or
Director of Community Mental Health Services, after an exami-
nation made by such officer finding the nerson to be "dangerous™,
That type of admission is carried into the recodification but
the officer given the primary power to effect this type of
admission 13 the Director of Community Services. Furthermore,
the criterion of "dangerousness" is replaced by a criterion
that the patient has 2 mental illness for which immediate in-
patient care and treatment in a hospital is appropriate and
which 18 "likely to result in serious harm to himself or others",
Such "likelihood of serious harm" means either (1) substantial
risk of physical harm to himself as manifested by threats of

2 h
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or attempts at suicide or serious bodily harm or other conduct
demons trating that he 1is dangerous to himself, or (2) a sub-
stantial risk of physical harm to other persons as manifested
by homicidal or other violent behavior by which others are
placed in reasonable fear of serious physical harm. Another
change from present law is that the patient must be converted
to a two physician certificate admission within seventy-two
hours rather than fifteen days.

Emergency Admissions for Immediate Observation,
Care and Treatment (3331.39 through 31.43)

The provisions for emergency admissions are based on the
MHL §78 with the following changes.

1. A specific criterion for admission is set forth in
that the person brought to the approved hospital for emergency
admission must be alleged to have a mental illness which is
likely to result in serious harm to him or others as defined
sbove .

2. The patient may not be retained beyond forty-eight
hours unless his need for retention on an emergency basis 1is
confirmed by a steff psychiatrist.

3. The patient may not be retained on an emergency
basis beyond fifteen days. The present period is thirty

days.

., The patient is entitled to a prompt hearing on the
question of whether he may be properly retained on an emer-
gency basis. Any court order authorizing his retention on
such basis can only authcrize retention for the remainder of
the fifteen day period.

5. Within fifteen days, the patient must either be dis-
charged or, 1f he does not agree to remain as a voluntary or
informal patient, he may be retailned only by the regular ad-
mission on medical certification.

6. The power of peace officers to take into custody
persons who appear to be mentally ill and bring them ¢to an
approved hospital is continued except that the criterion is
not "disorderly conduct® but the fact that the person appears
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to be mentally il1 and is conducting himself in a manner
"likely to result in serious harm to himself or others” as
de fined above.

7. The power of the courts as set forth in MHL §78 (&)
to issue an order directing the removal of a person to an
approved hcspital is carried forward with the criterion that
the person is apparently mentaliy 111 and conducting himself
in a manner which in a person who is not mentally 111 would
be deemed disorderly conduct or which is "likely to result
in serious harm to himself or others." The so-called "c¢criminal
order" which permitted the magistrate to send a defendant to
an approved hospital for thirty days for a report on the mental
illness of the person has been deleted in view of the coverage
of this area in the Criminal Procedure Law.

Duties of Local Officers (§31.47)

The recodification sets forth in general terrs the re-
sponsibility of the directors of community services, health
officers and social services officials to see that all
mentally 111 peraons within their communities who are in
need of care and treatment in a hospital are admitted to a
hospital pursuant to this article.

ARTICLE 33
ADMISSION OF THE MENTALLY RETARDED TO SCHOOLS

This article applies generally the admission procedures
applicable to the mentally 111 to the admission of tie
mentally retarded to schools for the retarded and gives the
retarded person the same rights as are afforded to the
mentally 111 patient. It supercedes the court certifica-
tion procedure for the admission of "mental defectives"

(MHL Article 6) which had been left untouched at the time
of the 1965 changes in the admission procedures for the
mentally 111. Major differences in prccedure from that
prescribed for the mentally ill1 are as follows:

1. References are to "resident" rather than
"patient" when referring to & mentally
retarded person residing in a State school.
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There are only three forms of admission for
the mentally retarded -- (a) voluntary admis-
sion, (b) admission of non-objecting patient,
and (¢) admission on certificate of two
physicians {(or one physician and one
psychologist).

Applications and medical certificates must be
made within six months of admission.

Court ordered period of involuntary retention
after the first sixty days is one year ini-
tially; then, two year periods.

The admission of & non-cbjecting mentally
retarded person on the certificate of one
physician or one psychologist is carried for-
ward from MHL §123 with the addition of
seveial protective features.

(a) The non-objecting person must be so pro-
foundly or severely mentally retarded
that he does not have sufficient under-
standing to make him suitable for ad-
mission as a voluntary resident.

(b) If there is a demand for release of the
resident, the same procedure applies as
in the case of voluntary residents whose
release is demanded, i.e., release within
seventy~two houre unless application 1is
made for a court order.

(c) The Mental Health Information Service
must be given notice of such admissions.
The Service must make at least an annual
review of the resident's retention pur-
suant to this section.

¥4
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ARTICLE 35
ADMISSION OF ALCOHOLICS TO ALCOHOLISM FACILITIES

This article applies generally the admission procedures
applicable to the mentally 111 to the admission of alcoholics
to alcoholism facllities. Major differences in procedure
from that prescribed for the mentally 111 are as follows:

l. There are only three forms of admission --
(a) voluntary, (b) admission on certificate
of two physicians and (¢) emergency admission.

2. Voluntary patients may not remain for care and
treatment beyond a twelve month period.

3. The criterion for involuntary ¢treatment is
that the person suffering from alccholism
is in need of in-patient cere and treatment
and he is likely to cause serious harm to
himself. Such likelihood of serious harm
shall mean that there is a very substantial
risk of physical impairment or injury to the
person himself in that such a person's Jjudg-
ment 1s so affected that he is unable to
protect himselfl in the community and reason-
able provision for his protection is not
avalladble in the community.

4, The court order period of involuntary reten-
tion 18 limited to one period of six months.

5. The section on emergency admission of alcoholics
authorizes an alcoholism facility to treat
emergency cases only where the alcoholic does
not object thereto.

ARTICLE 43
FEES PFPOR SERVICES
This article contains the provisions for reimbursement

and collection of fees for services rendered to patients at
Department facilities. It is substantially similar to
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provisions of MHL except that the specific reference

existin
of MHL ?zn (5) to a famlly court proceeding to compel support
is deleted.
ARTICLE 61
FEDERAL AID

This crvicle contains the provisions for utilization of
Federal aid and for intergovernmental cooperation. Section
61.01 brings ug to date the comparable provisions of MHL

§828 through 28§ (¢).

ARTICLE 67
INTERSTATE RELATIONS

This article sets forth the procedure with respect to
aliens and nonresidents and contains the provisions of the
Interstate Compact on Mental Health. It follows generally
exiegting law except that it no longer mandates that a non-
resident be returned to his piace of residence and it deletes
the provisions of MHL §427 which makes it a misdemeancr to
bring persons into the State unlawfuily for care or treat-

ment in a State institution.
ARTICLE 71
ACQUISITICN OF REAL PROPERTY
This article contains the provisicns for the acquisi-

tion of real property by the Department. It makes no sub-
stantial chan from the present provisions on that subject

contained in {46,
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ARTICLE 75

COMMUNITY MENTAL HEALTH SERVICES AND
MENTAL RETARDATION SERVICES COMPANIES

This articzle contains the provisions for mortgage loans
by Community Mental HHealth Services and Mental Retardatfon
Services Companies. It makes no change, except to conform
terminology, in the provisions of MHL Article 8-B, added by
Chapter 1034 of the Laws of 1969.

ARTICLE 77
CONSERVATORS

This article incorporates the provisions of the bill
propcsad by the Law Revisluii-Commission for the appointment
of conservators. The provisions of the conservator bill
were drafted after very extended study by the Law Revision
Commission and after their review of the provisions of con-
servatorship laws which have been enacted in over twenty
states .

The need for a procedure to preserve the property of
persons who are unable to manage their own affairs either
because of cebilitating factors which create a condition
falling short of incompetency or, if actual incompetency
exists, where there is8 g disinclination to initiate a pro-
ceeding to delcare such incompetency because of the stigma
attached thereto has been repeatedly emphasized by persons
who have studied the problem. The specilal commlittee to
study commitment procedures established by the Assoclation
of the Bar of the City of New York commeinted favorably on
the need for such & conservator procedure (Mental Iliness
and Due Process, Cornell University Press, 1962).

- The conservatorship procedure provides a flexible means
for protecting the property of persons with seriocus debility
and gives the court the power to set limits upon the authority
of the conservator and to insure that the conservatee has an
adequate allowance for his personal needs. The civil rights
of the conservatee are not affected. The title to the con-
servatee's property remains in him and the conservatee has




-26 -

the power to dispose of his property by will if he possesses
the requisite testament capacity. Adequate procedures are
incorporated to protect the constitutional rights of the per-
son who 18 the subject of the proceeding.

ARTICLE 78
COMMITTEE OF INCOMPETENT OR PATIENT

This article incorporates the present provisions of the
MHL with respect to commttees of incompetents or patients.
The only substantial changes are as follows:

(1) Section 78.03 - This section deals with the pro-
cedure for declaration of incompetency and appointment of a
committee. The bill makes a technical correction in subdi-
vision (b) to delete references to the judge or justice
(correct reference is to the court); requires a hearing or
trial in accordance with the Civil Practice Law and Rules,
with right to trial by jury of the issue of competency, and
deletes trial by jury before commissioners.

(2) Section 78.07 - This section deals with the appoint-
ment of a committee of a patient in a State facility. The
bill requires that the petition be verified and state facts
showing that patient is unable adequately to conduct his
personal or business affairs; it provides the right to a
trial on issues of fact and the right to a jury trial on the
issuye of ability to conduct personal or business affairs, and
involves the Mental Health Information Service in the pro-
ceeding. It also provides that notice of release of a patient
must be given to the clerk of the court which appointed the
committee and requires the committee, where directed to submit
his final accounting, to do so forthwith.

(3) Section 78.25 - Makes technical change required by
Chapter 212 of the Laws of 1969 - changing term "official
referee” to "special referee".

(%) Section 78.29 - Conforms procedure on accounting
to the Surrogate's Court Frocedure Act.

Ay
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ARTICLE 79
PROCEEDINGS RELATIVE TO INCOMPETENT VETERANS ANGD
INFANT WARDS OF THE UNITED STATES VETERANS’®
ADMINISTRATION

This article incorporates the present provisions of the
MHL with respect to committees of incompetent veterans.

ARTICLE #1
NARCOTIC ADDICTION
This article repeats the substance of the Narcotic Ad-
diction Control Act now contained in MHL Article ¢. MHL
§202 has been deleted a3 unnecessary.

ARTICLE 91

LAWS REPEALED: SAVING CLAUSE
TIME OF TAKING EFFECT '

The effective date of the recodified Mental Hyglene Law
is July 1, 1972.

-
o
SR

This memorandum has been preapred at the request of
the Joint legislative Committee on Mental and Physical
Handicap, Senator Delwin J. Niles, Chairman.

3/19/71
MP:LL
(Retyped 3/22/71)
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ALAN D. MILLER, Dc:“

cwmcuwﬁ?s

WILLIAM D. YOORHEES, JR., M.D.
PIRST DEFUTY COMMISBIONER

STATE OF NEW YORK HYMAN M. FORSTEMNZER
DEPARTMENT OF MENTAL HYGIENE BICOND DEPUTY COMMISSICHER
44 HOLIAND AVENUE
ALBANY, N. Y. 12208

April 28, 1972

Re: Senate 5641 by Mr. Niles

AN ACT to repeal the mental hycienc law, and
to 2nact a recodified mental hygiene law

Senate 8173, Senate 39710, Senate 9711 and
Senate 9713 -~ Companion amendments to the
Recodification

lfon. Michael Whiteman
Counsel to the Governor
Executive Chamber ‘
State Capitol

Albany, New York

Dear Mr. Whiteman:
The enclosed mermorandum is sulmitted herewith on behaif
of Alan D. Miller, M. D., in resyonse to your request for

comments and recomnmendations on the above ten-day bills which
are before the Governor for executive action.

In view of the importance of the Recodification of the
Mental Hygiene Law, the Department of Mental Hygiene recom-
mends an appropriate ceremcny upon the Governor's approval.

Sincerely yours,

5
£ i1l

E. DAVID WILEY
Counsel

MF:is

Enclosure



DEPARTMENT OF MENTAL HYGIuNE DATE: April 28, 1972

— s b 8

Re: Senate 5641 by Mr. Niles
AN ACT to repeal the mental hygicne law, and
to enact a recodified mental hygiene law

Senate 6173 by Mr. Barclay

AN ACT to establish new state sciiools and

to amend a chapter of the laws of nineteen
hundred seventy-two, entitled "An Act to
repeal the mental hygiene law, and to enact

a recodified mental hygiene law", in relation
thereto

Senate 9710 by Mr. Niles

AN ACT to amend the mental hygienc law, in
relation to narcotic addiction and repealing
section 81.11 of such law relating to special
hospital facilities for drug addicts

Senate 9711 by Mr. Niles
AN ACT to amend the mental hygiene law, in
relation to the effective date of such law

Senate 9713 by Mr. Niles

AN ACT to amend the mental hyciene law, in
relation to the application 0f certain laws
enacted at the nineteen hundred seventy-two
legislative session

Recommendation: The Department of llental Hygiene strongly recom-
mends approvai. In view of the importance of
S. 5641, the Recodification of thne Mental liygiene
Law, it is recommended that an appropriate cere-
mony accompany the Governor's approval,

Statutes involved: Mental Hygiene law.

Effective Date: 5. 5641 is amended by S. 9711 so that the Recodi-
fication of tiae Mental livgiene lLaw woula become
effective Janu.ry 1, 1973.

biscussion:

T T 457 - TR 1

l. Purpose: To recodify tae MNental lHygiene law.
2. Summary: 8. 5641 recodifies the Mental Hygiene Law.



S. 8173 corrects Section 7.15 of ti.e Recodification to make
the listing of State schools reflect the existing fact.

S. 9710 amends Section 1.05 of the Recodification to modify
the definition of "mental disability"” as it affects narcotic ad-
diction or drug abuse so that Federal aid will not be jeopardizea.
Also transfers the provisions of Section 81.11 of the Recodifica-
tion dealing with special hospiitals for drug addicts from Article
81 to Article 9 of the Recodification and amends Section 31.27
to make the director of a Narcotic Addiction Control Commission
facility an appropriate person to sion an application for involun-
tary hospitalization of a mentally i1l person. Adds a new Scc-
tion 8l.11 to make clear that NACC facilities fall within the
definition of Mental Hygiene facilities for the purpose of tie
Health and Mental Fygiene Facilities Improvement Act. Renumiers
Section 81.37 of the Recodification to 91.04 anc makes the
separability clause applicable to tihe entire chapter.

S. 9711 amends Section 91.05 to make the effective date of
the Recodification January 1, following the date on which it shall
become law.

S. 9713 adds a new Section 91.02 to the Recodification to
provide that any amendment to the Mental lygiene Law enacted at
the 1972 Session shall be deered to amend the Recodified law.

3. Prior Legislative historv: A study bill was introduced
at the 1969 Legislative Session (8. 5227, A. 7212). A revised
study bill was introduced at the 1970 Session (S. 94866, A. 5999).
The present bill was introduced at tne 1971 Session and passed in
the Senate at that Session. It was repassed in tlie Senate at
this Session and passed the Assembly.

4. Statements in support of tiie bill: The Mental liygicne
Law was enacted in 1927 and¢ has not been generally revised since
that date. Although the law has becen continually amended since
that date, the developments of the last fifteen years require a
more complete overhaul of the entire statutory framework. The
establisnment of community services feor the mentally disabled,
the development of new techniques and approaches in the treatment
of the mentally ill, the mentally retarded, andé those suffering
from alcoholism, narcotic addiction, and drug abuse, and the
evolution of expanded judicial protection for the rights of the
mentally disabled are some of the factors which require a re-
codified Mental Hygiene lLaw,

Public hearings were held throughout the state on the study
bills, at which individuals and organizations submitted comment



and criticism. 1In addition, a detailed report was received from
the special advisory committee on the recodification, appointed
by the Joint Legislative Cormittee on Mental and Physical Handicap.
The advisory committee consisted of a broad representation of
persons, professions and agencies concerned with the operation of
tihe Mental Hygiene Law anc as a result of the hearings, written
comment received from various sources ancd the report of the ad-
visory committee, the study bill was rewritten in many respects
to acconmmogate the criticism, to adopt many of the recormenda-
tions and to correct errors. This revised bill (S. 5641l) was
introduced at the 1971 Session of tiie Lecislature and is the

bill now before the Governor for executive action.

The companion bills referred to above represent desirable
technical changes in the Recodification with waici the Department
of Mental livgiene 1is in agreerent. Tae effective date of the
Recodification, on the basis of the chapter armendment, will be
January 1, 1273,

This bill wouid provicde a flexible, statutery framework for
carrying forward modemrn programs of prevention, research, care
ana treatment in the fields of mental illness, mentai retarda-
tion, alcoholism and narcotic addiction and drug abuse.

The Department of Mental Hygiene strongly recommends approval.

5. Possipnle objections: The final draft of the Recodifica-
tion together with the chapter amendments have disposed of all
known objections.

6. Other State agencies interested: Mental Health Informa-
tion Service, Narcotic Addiction Control Commission, Attorney
General's office, Division of the Budget and Office of General
Services.

7. Known position of othcrs: Tihie Recodification has been
approved by almost all the organizations operating in the mental
health and related fields. Amoing sucihh orqganizations are the
Canmunity Service Socicty, thie New York State Mental Health As-~
sociation, the New York State Association for Retarded Children,
the New York Chapters of the American Psychiatric Association,
the Epilepsy Foundation, the New Yotk State Committee Against Mental
Illness, the New York State Psycholoagical Association, the Com-
mittee on Mental llygiene of the New York State Bar Association, the
Special Cormittee to Study Commitment Procedures of the Associa-
tion of the Bar of the City of New York and many others.



8. Budget implications: The Recodification mandates no
further fiscal obligation. State aid formulas have been retained
exactly as they appear in present law.

MF:js
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Hon. Nelson

MONROE COUNTY BAR ASSOQCIATION
516 TERMINAL BUILDING
ROCHESTER, NEW YORHK 14614

(716 S8G- 1817

AGDRESS RERLY TO

D. Rockefeller

Governor of the Srate of law York
Albany, New York

Re:

Senate No. 5641, Assembly No. 6943
creating a conservator procedure

Dear GCovernor Rockefeller:

8l
‘ 57 471/
L B - /

QFFICERS

BYDNHEY R RUBIN, »2C2:0ENY

ARTHONY B PALEIMO SiRgT WiCE PRIMIOENT
DELON F MOUSAW, SECONMD vILE PRESIDENT
ROBERT | BECK SECRETARY

THOMAS 8 GARLIOK, JR  TREASURER
JAMES 8 DOYLE ATSSTANT TREASURER

MU FORD O WHEELER ERETUTIVE RECTOR

The above bills have been passed and are now waiting for your approval
or rejection, according to information received by the Monroe County

Bar Association. We have been advised that the text of
before you is identical with the text that was recommended by the Law
Revision Commission in Legislative Document No. 65(G), a study issued

in 1966.

the bill

The Monroe County Bar Association has considered this legislation and

wishes to express support for it.

The majority of our Trustees feel

that there are many situations in which a Committee would be appointed,
except for the stigma associated with a judicial finding of incompe-

tency.

In many such cases property is now handled under a power of

attorney procedure which does not provide proper safeguards for the
incompetent and requires an unwarranted risk on the part of the agent
because his authority may, in fact, be non-existent because of

incompetency.

The problem has become more important im recent years because of the
large number of senile persons who have assets. ' In such cases the
family is almost always reluctant to have a formal determination of
incompetency and in many such cases dcctors are not willing to testify
that incompetency exists.



Hon. Nelson D. Rockefeller - 2 May 19, 1972

For these reasons the Trustees of the Monroe County Bar Association
by a majority vote at a meeting held May 15, resolved toc express
their support of l{he proposed conservator legislation.

Respectfully yours,

MONROE COUNTY BAR ASSOCIATION

e

s ‘ ~7)

¢ , i/ ( -
By < e e T
sgéa€§’R Rubin, President

/fg
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Honorable Michsel Whiteman
Bxecutive Chamber

State Capitol

Albany, New York 1222k

Re.85.564)1 - to repeal the mental
hygiene law, and to enact a reccdified
wental hygiene law

Dear Mr. Whiteman:

The Committees on Hesith and on Aging sre in full support

of this bill. We have followed closely tll of the recodification
proposals that have been submitted, beginning with the

draft released by the Institute of Public Administration

in 1968, and have prepared statements concerned with

each of them.

We urge enactment of this bill, though we see, and others
see, modifications that they beilieve would make it a better
propogsal. HNonetheless it represents a mammoth effort

that eliminates the prior law with its amendments upon
smendments. This bill has a constant and consistent

theme in keeping with current knowledge and understanding
of mental disability and is a far superior proposal to

- any of those that have preceded it. The Committees on

Health and on Aging believe, without question, that

8.5641 should become law.
cerely yours,

mk,l.inn.

ﬂx.' o ; - fLommittee on mng

Snelosure: Copy of Legislative Nemorendum, dated 3/29/72

LA




r

LEGISLATIVE
MEMORANDUM

Department of Pubilic f'&ff‘airs
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community life in New York since 1948

COMMITITZE OR HEALTH, NO. 50 3/29/72
COMMITTEE OR AGING, NO. 5

*PASSED SENATE

S. 5641-A% Mr. Niles Mental Hygiene
A. 6943 Mr. Ginsberg Health

Mental Hygiene Law, repeals the present law and replaces it with a recodi-
fied law

This bill revises and updates the entire mental hygiene law which has been
subject to frequent and extensive smendments over the years, but has not
been completely revised since 1927.

HISTORY OF THE RECODIFIED EFFORT In the past four years, four
propoged revisions have been

set forth. The first in 13768 appeared as a report and draft legislation;

a second appeared as a revised version and study near the end of the 1363

legislative scssion; a third and revised bill prepared by the Joint legis-

lative Committee on Mentel and Physical Hendicap, was flled in April of the

1370 session; finally, this fourth bill was introduced in April of 1371

and seems to respond to many of the criticisms levelled at earlier versioms.

This is a carry-over bill which passed in the Senate last year.

SUPFORT The Committees on Health and on Aging strongly

urge adoption of this version of the reccdi-
fication of the Mentel Hygiene Law. It seems a much.improved proposal over
previcus drafts and & great improvement over the existing law.

Its provisions with respect to the rights of patients, more carefully drawn
admission procedures, broadening of the responsibilities of the Mental
Heslth Information Service and shortening the periods patients may be held
involuntarily before clear-cut decisions about retention or discharge must
be made -- gll are positive and desirable steps.

The conservatorship provisions embodied in Article TT represent a great step
toward a more humane and less expensive means of meeting the needs of persons
who are temporarily or sporadically incapable of managing their daily affairs.
This article incorporates the provisions of the bill propcsed by the Law
Revision Commiseion, which has had the support of the Community Service Soci-
ety Commdttees on Health end on Aging during the several sessions of the
legislature to which 1t was presented in the past.

The Committees strongly urge enactment of this bill in view of the four years
of stuly end the consideration slready given to the principles embodied in
this legislation.

DPA 2560
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CMMUNITY SERVICE S"CIETY NF NEW YORK

COMMENTS "N 1971 SENATE BILL 5641, AND ITS CCMPANICN ASSEMRLY RILL 6343
(RECODIFICATION OF THE NEW Y"RK STATE MENTAL HYGIENE LAW)

NEED FIR RECODIFICATION

The existing Mental Hygiene Law of New York State is based on the Laws of
1927 which revised the Insanity Laew of 19Cl. Since 19727 vast chenges have
taken place in the methods of treatment of the mentally ill and the mentel-
ly reterded and during this period the Law has been amended on numerous
occesions in order to deel with some of these changes, for the most part on
a plecemeal basis. The Law as it now stends is inadeguate and cbsolete, in
the opinion of the Community Service Society's Ccmmittee on Health. Ve
hold that & new uncluttered statute . based on current knowledge and in
keeping with modern practice - is urgently needed.

BACKGRCUND

Action, beyond mere consideration, in regard to a revised Mental Hygiene

Law began in 1965 when the State Department of Mental Hygiene contracted with
the Institute of Public Administretion in New York City to prepare s draft of
a recodified law. A proposal wes released by the Institute in 1968, After
wide public exposure (the Committee on Health (CCH), among many other groups
responded to the draft proposal)} a revisicn was drawn by the staff of the
State Department of Mentel Hygiene and was filed in the 199 session of the
State Legislature as Senate Rill 5227 for study purposes during 1969 and 1970C.
S.5227 was the subject of public hearings held throughcut the state ty the
Joint Legislative Committee on Physical and Mental Handicap. There was also
opportun%ty to file written comments. (The CCE ogain sutmitted a statement of
opinion.

9n the basis of reactions to S5.5227, a revised bill, S.9LB3¢ was prepared by
the Joint Legislative Committee on Physical and Mental Handicap and introduced
in April 1970. MNore public hearings followed, and major revisions were under-
taken by the Joint Legislative Ccomittee's staff, incorporsting suggestions

. made in hearings; special cuonsideration was given to funding arrangements
that haed come under criticism. This revision wes filed as S.56Ll on March 2,
1971; had this bill been passed, its effective date wes indicated as July 1,
1972. The bill was passed unanimously by the Senate during the 1971 session.
Its companion, A.69h3 never reached the floor of the Assembly because it wves
intentionally held in Committee, despite urgent and repeated requests from
concerned organizations (the CCH was among these) that it be dislodged before
the long end bitter 1971 legislative session sdjourned. Undoubtedly, there
were flaws in S.Eéhl-Aﬁg&g but there would have been time after its passsage
until July 1972, its effective dete, to legislete any needed chenge. It was
the opinion of the Committee on Health that this version of a proposed
recodified Mental Hygiene Law went a lcng way towerd curing the inadequacies
of the existing law end,therefore, deserved enactment.

ol
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RECCDIFICATION IN 1972(2)

5.5641-A.F743 will be sutomatically carried over to the 1972 session of the
Legislature. Inasmuch as the 1971 proposal wes not passed, it could be
questioned whether there should be continued effort in this session o en-
courage its acceptance or whether S.56Lk1-A.6943 1ike earlier versions,
should be scrapped in favor of still another revision. Many suggestlons
for changes in mental hygiene practices and their administration have
arisen in the past year and there are other activities undervay which may
yield new directicns. For example, legislation was proposed in the last
session to change the entire mechanism of state-local funding of mental
health services - placing more responsibility at the local level for the
direct provision of services. It would eliminate the existing financilel
incentives to local governments to place patients in state hospitols rather
then to provide services in the community in vhich patients live. Other
significant bills proposed extension and improvement of services to slco-
holics and the creation of intermediate grades of medical manpover with
appropriate training requirements. The latter, while not specific to the
mertal hygiene field, might be expected to yield benefits to it, if
opportunitias were exploited to train new mesbers of health teams prepared
to provide services thet would upgrade patient care in programs for the
mentally 111 and mentally retarded,

Among the new promising activities referred to ahove, a source of nevw

ideas and proposed legislation may be the New York State Committee for
Children, appointed by the Governor in 1371. It can he anticipsted thet
the Committee will provide reccamendaticns for improved care for children
in New York State, especially for those who, for whatever reason, fall into
official hands.

All of these stirrings can be expected to bring proposals for change in
policy and practice related to mental health programs and services. If
this is so, should recodification wait upon these developments? The CCH
thinks it should not., The shared funding propcsal, for example, comes as

a new concept in New York State. It will require opportunity for those who
are skepticel to observe the California experience, where a similar arrange-
ment is now in operation. The implications of the measure are so far-
reaching and important that they deserve study on their own and, in our
view, should not be one plece of a gigantic package of legislation. The
same could be said of other fecets of mental health care that are ncw under
public scrutiny and criticism. The ferment and emerging ideas for improve-
ment in mental health practice serve to underscore for us the clear need
end purpose for immediate enactment of a simplified and consolidated mental
hygiene law to provide a solid foundation for change that is certain to
cone,

DEPARTMENTAL AUTHCRITY

Throughout this period during which recodification has been under consider-
ation, there have been fears expressed that the suggested leglislation would
change the State Commissioner of Mental Hygiene Services into a Commissar.
The COH velieves that view is without foundation. Recognizing that for
historicel reasons, the state mental nospitals have often managed to




-3 -

circumvent or thwart the express policy of the State Department of Mental
Hygiene, we believe that the Commissioner needs and should be granted ap-
propriate authority as S.§6kl provides. To quote from our previous state-
ment on this question, "socund sdministrative policy requires a responsible
head of the state system; the Commissioner is the individual ultimately
accountable for state services and should have authority commensurave with
his responsibilities."l/

STATEMENT ON POLICY

The Committee approves the inclusion of more geneial terminology in the
declaration of state purpose with respect to mental health. The inclusion
of developmental disabilities makes possible the planning end delivery of
service to those whose conditions do not allow for a clear-cut diagnosis of
mental illness cr mental retardation but who clearly need services of the
same general type as those provided the grcups under the general term
"mental disabled." This terminology clears the way for acceptance and use
of federal funds for perscns with developmental disorders as such funds be-
come available. In view of the federal requirement that there be a desig-
nated statewide agency for providing care and receiving funds, this more
general terminology becomes an important provision in S.§6hl.

ORGANZZATION OF THE DEPARTMENT

In studying the proposed recodification, the Ccmmittee has been aleri to
omissions as well as additions. One zection of the current law, nore honored
in the breach than the observation, seems to us an important statement of
concern for a particular vulnerable group and we regret its cmission from
all the drafts for e revised law. It is the present section 3-m which spells
out in coraidersble detail the powers and responsibilities of a consultent
on services for the aged. Although the post is filled, the financial means
to carry out the projects spelled out in this section of the Law have not
been made available. It se=ms most short-sighted to drop a statement of
special concern for the aged at & point when increased longevity and increased
population are combining to produce an inevitable population explosion of
the old. It is evident that within the next decade our already inadeguate
facilities for care of older persons w#will be swamped and totally inadequate.

3esides older persons, there are two other speciilly needful groups who we
believe have not been sufiiciently represented in planning for services; they
ere children and adolescents. Pecause the provision of services for these
iwo groups - young children and teenagers - should be carefully related, we
believe they should be dealt with ip one section of the Department and by a
single advisory committee, on which some members should be expert in the needs
of young children and some expert concerning adolescente.

1/ See page 1 of the Comments on 1969-70 Senate B1ll 5227 - Recodificatica
of the Mente) Hygliene lLaw published by the Community Service Society of
Hew York, Department of Public Affairs, Committee on Health - January 1G70.
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The Committee believes there should be in the Department of Mental Hyglene =
consultant on services for the aged an® a consultant on services for children
and adolescents. It follows that there ghould be also & Committee on Services
to Children and Adolescents to edvise the Department of Mentel Hygiene vis-a-
vis the child-adolescent program and a Committee on Geriatric Services to
advise the Department concerning services for the elderly. These would be com-
mittees similar to the commitiees concerned with mental health, mental retar-
dation and alcoholism.

We applaud the strengthened statement in section 7.17(b) of a director's
responsibility to protect the patients in his facility and his duty to deal
with problems of humane care jointly with the Board of Visitors. The useful-
ness of the Board of Visitors should be markedly enhanced by expanded pro-
visions of section 7.19.

CCMMUNITY SERVICES

The Committee continues to support strongly the principle behind the provision
in section 11.05(c) whereby charter governments may vest policy making
authority in the director of mental health services and muy designate a board,
advisory to the director. We are of the opinion that . city the size of New
York, for instance, should have a larger board than the ni:s permitted by
current law; accordingly, we approve of the possibility of a 15 member board
for a charter government as set forth in section 11.11(a).

We hold to our previously stated opinicn, whick varies with both present law
and the proposed recodification: (1) that all members of the advisory board
should live or work within the jurisdiction of the board and (2) that no
member of the board should be an employee, officer, trustee or director of

any provider of services receiving funds from the board, or from the department
to which a board is advisory.

We believe the widened discretion with respect to the selection of a Director
of Community Services is wise. It provides leeway to those ccmmunities unable
to attract first--ate administrative skill from within the profession of
psychliatry, or where psychiatrists are unwilling to undertake an administrative
role, to separate administration from psychiatric practice. In view of the
provision for designation of a qualified psychiatrist to fulfill the examining
duties ascribed to directors, there seems no occasion for fear that the
designation o "an other professional person" as director will Z‘eopardize the
care of patients.

THE BASIS FOR COMMITMENT

The Committee continues to be concerned about the undefined conditions which

can lead to the involuntary restriction of liberty under mental health laws.

All other sreas of law set forth clearly defined acts or behavior which can
result in iavoluntaery restriction of liberty. The proposed recodification
autnorizes retention "of any person alleged to be mentally ill snd in ne=d of
involuntary cere apd treatment upon the certificates of two examining phiy:sicilans,
accompanied by an application for the admission of such person." The naupiel
must spply for court authorization to retein an involuntary patient .ionger than

ﬁ'(‘
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60 days, and if the patient or someone on his behalf applies for a hearing on
the question of need for ianvoluntary care and treatment, such hearing shall
be held. The court, in this instance, shall "hear testimony and examins the
person alleged to be mentally 111, if it be deemed advisable in or out of
court.” On subsequent court actions tco permit involuntary retention of the
patient for up to six months longer, then for as much as one year more, and
following that, for each additiocnal twc year period, the patient will be seen
in ecurt only if he (cr someone on his behalf) requests that the patient be
brought personally before the court.

Recent misuse of mental institutions in Russia for the incarceration of
political dissenters, and asz well for scientists and artists whose work is
displeasing to the Politburo, have served to dramatize the possibilities for
abuse that lie in a system of certification without stated objective criteris
for mental illness and need for hospitalization. The Committee does uct urge
the complete abolition of involuntary admissicns &s the New York Civil Liber-
ties Union does, because of our concern about "dangercusness to self and others"
which realistically seems to exist in more severe cases of mental disorder.

We, nevertheless, share their concern on this subject and believe there should
be continuing study.

The Commi(tee after considerable delideration and conmsultation, and with advice
of counsel, offered in its Jaouary 1970 document 2/ a scheme for involuntary
conmitment based on the predictiosn of behavior likely to endanger self and
others. This and other proposals for balaacing an individual’'s basic right to
freedom against possible harm to himself or to the community,shculd,ve believe
be thoroughly studied in an effort to find a legal definition of mental illness
requiring involuntary hospitalization less susceptible to the abuse of Indi-
viduel civil liberties.

THE NEED FOR CCUNSEL

The Committee rejterates its stand that "a reliable system be developed 4o
assure that competent legal counsel be masde available to all persons subjected
tc involuntary hospitalization proceduree from the very beginning of their
involvement."3/ Especially should counsel be provided those hospitalized by
exmergency admission, if the decision is made to retain such persons longer than
forty-eight hours.

Since the word "voluntary” im the phrase "voluntary admission of minors” as
used in section.%;.lg refers to a voluntary act on the part of the parent of
the minor, the child being admitted to a state hospital needs special pro-
tection. While it can usually be presumed that parents act in the child's test
interest, obviously that is not always the case., Since a child's admission is
often long-term, and cannot be considered an informed act of volition on the
pert of the child, legal counsel for the child should bte immediately available.

2/ See pages 1 and 2 of the Comments on 1969-70 Senate Bill 2225 - Recodifi-
cation of the Mental Hygiene Law published by the Community Service Society
of New York, Department of Public Affairs, Committee on Health - January
1970.

3/ This point of view was spelled out in Comment (ibid) page 5.

. [
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It should be counsel’s duty to assure thet neither personal problems of parents
nor institutional convenience are the real cause for hosplitalization. He
should also be able to require that sll slternate Torms of cere are thorcughly
explored before hospitelization in a state mental institution is suthorized.

MENTAL HEALTH INFCRMATION SERVICE

The Mental Health Informetion Service continued by section 29.09 of S.56L1,
and referred to throughout that secticw, might be thought of as fulfilling the
role of legal counsel. In some parts of the state, particulerly in the First
Judicisl Department, the Mental Health Information Service is now performing
this function.

We believe that carrying out this responsibility by the Mentel Heelth Infore
mation Service (MHIS) (although in specific iastances, thoroughly commendable)
is & distortion of the statutory purposes cf MHIS and may be inherently a
denlal of effective legal representetion. The present law and the proposed
revision contemplate a dual function for MHIS: (1) to inform patients of their
rights and (2) to provide information %o the courts to assist them in making
required decisions. It seems to the Committee fundamental that a leawyer who
is called upon by a court to investigate facts and report them to the court
cannot in the same case represent one of tke parties. Legal counsel must have
undivided loyalty to his client's ceause, and to reguire him to serve as the
court's egent or arm, requires him to divide his loyalty. Neither a court's
law clerks nor its probation staff are called upon to represent parties before
the court. To do so - would raise seriocus questions. We think to ssk that
MHIS verform this dual role would be extremely ill-advised.

We recognize that MHIS, to the extent it is doing so, 18 providing good legal
representation under the permission given to it by the presiding justice, out
of a demonstrated need for such services. It is precisely that need which
leads us to propose that a system for providing trained and competent counsel
be established - but geparate from MHIS. We suggest that the need for legal
counsel can be assured by a requirement in law that MHIS have a panel of
lawvyers available to it to serve those patients unable to provide legal counsel
for themselves,

COMPOSITICN OF RCARDS

The Committee objects to the provisicn in section 1l.11{a) that mental Lealth
boards, "shall include representatives from community agencies for the
mentally 111, the mentally retarded and elcohclics.” ile we are receptive
+> the notion that among the members of the board in a charter government
there should be at least one with a primary concern for each of these fields,
it is our opinion that the terminclogy “representatives from community
agencies,” narrovs the selection of appointees to the board. It is not in the
best interests of the public for e board to have divided loyalties with
several members, perhaps, committed to a "hidden sgenda’ with respect to a
pearticular agency; nor it is desirable, for fear of parochialism, that some
one agency in each of the fields specified have a member of the board cr staff
o the board of the local governmental mental health amgency. It is highly
preferable in cur view to seek cut thcse whose dedicetion is to improve the
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lot of the mentally ill generally, with respect to all aspects of the needs of
all mentally disabled persons. We suggest wording such as "shall incliude at
least one person well informed about the problems of the mentally ill, of the
mentally retarded, and of alcoholism, as the case may be."

AGENCY RIGHT TO APPEAL

Since the whole trend and direction of sound current mental health practice is
integration and coordinetion of service at the community level, we believe no
direct contract between the state and the voluntary community agency should be
permitted. Therefore, we suggest that the second sentence of paragraph {(e)of
subdivision 12 of section 11.13 be changed to read "if, after s review which
includes s presentation of the local governmental unit's reascn for refusal es
vell as the contract proposal of the voluntary agency, the Commissioner upholds
the appeal, the Commissioner shall refer the matter back %to the loecal unit for
Processing of the contract within the next thirty dsys.

STATE AID FOR OPERATING AND CAPITAL COSTS

The Committee is pleased to see that the objectionable phrase in an earlier
draft which would have opened the possibility for direct reirbursement of
operating ccsts from the state to the local voluntary agency, bypassing the
local governmental unit, has been eliminated from this versiocn of the reccdi-
ficat! .

It would be our preference that a true shared funding program for mental
health sarvices be inaugurated in New York, patterned after the California
Short-Doyle Act. This type of formula for sharing the costs of all services
whether institutionsl or community, whether traditionally provided by state

or local government or by voluntary agency, eliminates weighing of service use
by dollar factors and contributes both to greeter use of community-based ser-
vices and to the selection of the service on an individualized patient-need
factor.*

The Committee continues to be concerned about subsection ¢ of section 11.17
which limits amounts for state aid to the sums appropriated annually by the
Legislature,in that sound pleanning for the inauguration of new or expanded

community services can be entirely thwarted by this provision. Since plans

* Realizing that such a complete departure from current practice should be
undertsken in e form which provides for thorough consideration and debate,
we belleve, as we have earlier stated, that the recodification is noct the
proper legislative setting for its introduction. However, we do urge its
eventual enactment in a 90%-10% formula. Placing of responsibility for
pPlanning, development and delivery of service on the lccal governmental
unit, with the state in the ultimate monitoring, evalueting and

i::zdinuting role, should be an integral part of such shered fuading legis-
ation.
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for local services must be reviewed by the local governmental mental health
unit, the local government Ltself, the local services unit of the regional
office of the State Department of Mental Hygiene, and the office of the State
Cormissioner of Mental Hyglene, there is ample opportunity for the proposed
service, the need for it snd the suitability of its planned operations to be
assessed, If a project pnsses through all these levels of scrutiny and wins
approval, we hold that metching funds should be assured snd the state's share
of the total operating cost of locel approved projects should appear as a
fixed or mandated item in the annual budget of the State Department of Mental
Hygiene, respected as such by the Legislature. We, therefore, recommend the
elimination of subsection c.

HOSTELS FOR THE MENTALLY DISARLED

In section 11.29 we approve the addition of the last sentence, rot currently
in the law, requiring thet hostels have the prior approval of the local
governmental mentel health unit. This strengthens the role of the local
government agency and keeps the planning and arrangements for community-based
services close to home,

REGUIATING POWERS OF THE CCMMISSIONER

The additicnal requirements outlined in subdivision b, paragraphs (1) through
(6) of section 13.03 in connection with adoption, change, suspeusion or repesl
of any regulation seem to the Committee to offer assurance that arbitrary
unilateral decistions will not suddenly descerd upon providers of service. 1In
view of the powers granted to the Commissioner for certifying and regulating
the operaticn cof services, these requirements for such advance notice of
regulatory decisions and opportunity to argue against them seems equitable,

ISSUANCE OF AN OPERATING CERTIFICATE

The Committee suggzests - as it has suggested through several previous versions -
that the words "or renewed" be added in section 13.05 after the word "issued"
in the sentence "no operating certificate shall be issued by the Commissioner
unless the etc.” The conditions which are required for the initial issuance

of a certificate should be met at each subsequent renewal and determination
should be made prior to each such renewal.

APPROVAL OF NEW CONSTRUCTICN

With regard to section 13.23, we prefer some of the wording of existing law,
specifically subdivision b of section 42k which spells out more fully than
8.26&1 requirements for the Commissioner's approval for construction, especial-
y the Commissioner shall not act upon an application for construction

unless ..... (he) 18 satisfied as to the public need for the construction at
the time and place and under the circumstance proposed."”

We heartily approve the addition of the requirement that the Department
solicits comments of the locel governmental mental health unit. This is in

3
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keeping with our general point of view that planning for the delivery of all

forms of mental health services should occur as close as possible to the
operating level.

MANAGEMENT OF AFFAIRS

The Coumittee congratulates the drafters of 5.5641 for including provisioas
permitting the judicial appointment of a counservator for an individual unable
to manage his responsibilities but not so mentally deteriorated as to Justify
a finding of incompetence. Article 77, Conservators, fills the long apparent
need for a protective proceeding short of a declaration of incompetency. To
two Committees of the Ccmmunity Service Society - the Committee on Aging and
the Committee on Kealth - which, in session and out of session, have been
advocating a statutory conservetorship, this article is a cause for rejoicing.
However, we regret that the duties of the conservator are limited to protection
of the property, not the person, of the conservatee and that such protection
would be ended by depletion of his estate.

Proceedings under this article should be monitored over a period of time to
see whether the problems which have led to the advocacy, by social agencies,
of conservatorship are being solved by this widening of the options for
protective management of the assets of the mentally impaired. They should
also be closely examined to assure protectiocn of the civil liberties of the
conservatee,

We regret to see in section 78.0L the carry over of the same cbjectionable
language of the present lew, namely, "by reason of age, drunkenness, mental
illness or other cause.” It seems to the two aforementioned Committees (Aging
and Health) important not to lend the slightest support to the already tco
prevalent notion thet age necessarily means incompetance and mental impairment.
We elso think that modern statutes should recognize that alcohclism is a
psychosonatic condition and should eschew the implied morsl Jjudgment of the
term "drunkenness." For these reasons we would prefer such wording as
"{mpairment associated with age, alcoholism, mental illness or other cause."

DEFINITIONS

With reference to the definition of (an) alccholic, see Article 1, section
1.02‘1&2, we believe the definition should be stated - "means any person
vho chronically and hebitually uses alcoholic beverages to the extent that
said person has lost power of self control with respect to the use of such
beverages (or) and who, by reason of alcoholism, endangers the health, safety,
or welfare of himself or others.” In our cpinion the state has no right to
intervene unless there is a substanti=al risk of a person e¢ndangering himself
or others,
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A more detslled sectlion by section commentary will be released by the Committee
on Health when it has been esteblished that the 41971 Senate Bill §6k1 and its
companion, Assembly Bill 6 represent the version of the Recodification of
the Mentel Hyglene Law to be moved to the floor of the 1972 Legislature.
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JOSEPH T. WEINGOLD, Executive Director

May 1, 1972

Honocrable Michael Whiteman
Executive Chamber

State Capitol

Albany, N.Y. 12224

RE: S. 5641 - Recodification of
the Mental Hygiene Law

Dear Mr. Whiteman:

This Assocciation camnot recommend the signing
of this law at this time.

Although the purposes of this reccdification are
laudable and much good is written into it, this is
especially true of the civil rights of the mentally
ill.

Speaking for the mentally retarded, we see no
real progress in this direction and, indeed,
some of this is extremely regressive.

Unless, therefore, there is some assurance of
amendments to this law that will be backed by

the administration along the lines we have
indicated, we feel constrained, although reluctant,
to recommend the bill be vetoed.

Specifically, our objections are:

1. Article 13 - Regulation and Quality Control R
of Services for the Mentally Disabled. Children

This article gives the Commissicner of Mental cNNa@
Hygiene so much power as to create him as a Haiped!
virtual czar over all services f{or the mentally
disabled in the state.

; : o (more)
£ RORNSRGF (T TAXEXEMPT CRGANIZATION [



NEW YORK STATE ASSOCIATION FOR RETARDED CHILDREN, inc.

Hon. Michael Whiteman page 2.
5/1/72

Althcugh the Department, in our opinion, has had the power under
the present statute to enforce gquality control this has not
generally been done, especially in the case of private residential
schools for the mentally retarded. Parenthetically, no less severe
standards should be required by the Department itself or its own
institutions, but this is another matter.

There are, however, grave objecticns to this article because of
its unlimited scope and questionable sections on a constitutional
basis.

Ancther example of this is the sectionthat deals with construction
of facilities. No facility may be constructed without such a licence
and prior permission of the Commissioner. In fact, therefore, a
person wishing to construct a day school could be prevented hy the
Commissioner whether or not there is any State money involved: a
person wishing to construct a sheltered workshop without any State
money involved can be prevented from doing so. The language in
§13.23 "the construction of a facility, whether public or private,
incorporated or not incorporated shall require the prior approval

of the Commissioner” must be modified in many respects before this
section would be operable or even acceptable in light of our present
free economy. 5

We find a frightening concept in this section under 13.07 Investi-
gation and Inspection by which the Commissioner shall have the power
to conduct investigation and to make inspection of facilities,
without prior notice, have the right to invade private property
without a warrant, conduct examinations of any individual receiving
services for the mentally disabled without a court order,etc., etc,

We shall go further and ctate that in our opinion it is unconsti-
tutional in its present proposed form because it goes beyond the

term of the ordinance which was sustained by a 5-4 decision in the
U.S. Supreme Court in Frank vs. Maryland {359 U.8. 360). The majority
opinion in that case stressed that the health inspector could only
request, not force, entry although the proprietor could be fined

(more)
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for refusing. More recently the Supreme Court of New York State
has held that a Social Service investigator may not enter the
home of the recipient of welfare without the permission of such
recipient. We suggest, therefore, that this whole section be
re-thought.

In its present form it reflects a laudable wish of the Department
of Mental Hygiene to control quality, but it has not been thought
out in sufficient depth to make it possible without the invasion
of private rights protected by the Constitution and a delimitation
of the services that should be under the control of the Department
of Mental Hygiene.

2. Article 43 - Fees for Services

It goes without saying that we feel the Department of Mental Hygiene
has completely missed a golden opportunity in the revigion of this
section. Rather thar. taking the course of enlightened social action,
it has become more reactionary than ever in its insistance on fees
from the parents of the minors inthe institutions of the Department
of Mental Hygiene.

The initial statement of the §43.01 "the Department shall charge
fees for its services to patients, ---" is a statement of philosophy
which in our present day society must be loocked at with some question.

We are well aware that the Department is dominated by the psychiatric
approach that payment of f:es is part of therapy, but we wonder how
much this means to the parents of a mentalliy retarded child who

have to pay 10, 15 or more years or the patient himself who is
mentally retarded.

The position of this Association is well known with regard to
liability for fees and we have succeeded in eliminating liability
of parents for those over 21. The fact is that there are some grave
constitutional questions under equal protection of the laws with
regard to the reimbursement feature and it seem2 to us this was a
golden opportunity for the Department of Mental Hygiene at least

tc have modified the fee structure if not to have eliminated it.

(m o ¢ e)
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It is noteworthy that under § 43.03 C "patients receiving
services who are being held pursuant to order of a criminal
court... shall not be liable to the Department for such fees."
In fact the fees due the Department for such services shall be
paid by the county in which such court is located.

If this is sc for those who are there by order of a criminal court
why should'nt the same procedure hold for those whe are there
voluntarily or through admission by a physician's certificate?

The change in the method of setting fees, leaving this to the
Commissioner only and not sccial service and the budget does not
alter cur objections.

3. Article 67 Interstate Relations

We assume that this section really means that a person must be a
resident of the Stateof New York for one year before being eligible
for a service in an institution of the Department of Mental Hygiene.

We raise the guestion why a one year residency rule is required for
this service when it is not required for the social services.

4. Article 11 Community Sexvices

Our objection to Article 73 can be based on the first sentence

of the explanation of this recodification put out by the Department
of Mental Hygiene "this article is based on Mental Hygiene Law
Article 8-A but substantially simplified. The general scope of the
article remains the same."

It is to this that we object, that the general scope remain the
same andnothing is changed except a little nomenclature.

"The pomition of this Association is well known with regard to

the changes in the Community Mental Health Services Act. We recommended
to the Joint Legislative Committee substitution of the 1969 Senate

bill 2730 Senator Niles, instead of the present recodification.

We believe that two examples from this recodification clearly

(m o r e)
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demonstrate that the recodifiers have missed the whole dynamics

of the Mental Health Services Act, its failures, its shortcomings,
and what has to be done in order to make services for the mentally
retarded available in the communities in that depth necessary to
reverse the institutionalization process.

The bill in §11.11 Composition cf Boards states that the "Mental
Health and Mental Retardation Board shall have nine members
appointed by the local government... At leasttwo members shall

be licensed physicians who have demonstrated an interest..."

This of course is absclutely meaningless. The rfact is that without
specification as to who the physicians can be, we can very well
have a dermatologist and a proctologist.

Of couxrse, this Association has always insisted that the Board
should represent the Community dealing with the problems, the
consumers of the services, and that one member of the Board should
be a representative of the New York State Association for Retarded
Children and the other a member delegated by the New York State
Mental Health Association,

But we do not have to remain with the recommendations of this
organization which may have an ax to grind. Let us present here -
the suggestions from Dr. W. S. Gold, Medical Director of the
Wyoming County Mental Health Clinic to Dr. Miller, April 1, 1969
and transmitted to Senator Niles.

“"A Community Mental Health and Mental Retardation Board shall
have seven members. The first Bcard member, and his alternate,
shall be from and nominated by the local legislative cormittee
concerned with provision of mental health and mental retardation
services. The second Board member, and his alternate. shall be
from and nominated by the local organization {or committee) which
represents local mental health interests. The third Board member,
and his alternate, shall be from and nominated by the local
organization (or committee) which represents local mental retar-
dation interests. The fourth Board member, and his alternate, shall
be from and nominated by the local m=dical association. The fifth
Board member, and his alternate, shall be from and nominated by
the local organization (or committee¢) which represents local

(m o r e)
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educational interests. Thé sixth Board member, and his alternate,
shall be from and nominated by the regional ocffice of the State
Department of Mental Hygiene. The seventh Bcard member, shall be
the medical director of local mental health and mental retardation
services who shall appoint a staff member as his alternate." He
further states that neither the medical director nor the State
representative may serve as Board chairman.

This is from someone who does not have an ax to grind. He is
deeply concerned with the problem of the mentally ret¢arded and
the composition of the Board who sometimes have state that

"the biggest problem with retarded children is that they don't
die soon enough." And, "the best way to deal with our out-~patient
overload is to get rid of 70% of them?

We do not think that this is such a unique point of view. It can
only be overcome if we have a Board that is sensitive to the needs
of the mentally retarded and this will not happen under the proposed
recodification.

With regard to § 11.13 Functions and Duties of Agencies, we can
only say that in an effort to simplify, a great deal has been lost
from the Act as it now stands, With the addition of one or two
services we feel that the Act as it is now written is better than
the vagueness of the proposed section in the recodification.

S. 11.15 Approved Plans in State Reimbursement We suggest that
long-range, immediate, and intermediate plans and annual proposals
shall meet requirements, etc. is not enough to get services for

the mentally retarded. The fact is that these long-range, immediate
and intermediate plans and annual porposals should be required to
have a certain amount of money spent on the mentally retarded in
proportion toother disabilities and the reimbursement for the total
program should depend on whether or not these services are being
rendered by the mental health board, or by contract with others.
Without such a proviso and strict enforcement, we are again at

the mercy of local government which has demonstrated too often

in the past not enough sensibility to the needs of the mentally
retarded.

Under 11.03, definitions, subdivision 9. the bill fails to treat
with the problem of rental paid by an operating agency to a
mental health or mental retardation service company. This has
peen disallowed as an operating expense and a bill to remedy
this was introduced by the Joint Legislative Committee on Mental
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and Physical Handicap. It was drafted with the help of the
Department of Mental Hygiene and should have been included
in the recodification.

§ 11.17 Reimbursement of Cperating and Capital Costs

This section fails completely to deal with one of the most important
needs for reform in reimbursement procedure as affecting voluntary
agencies. (1) payment directly to the agency after the project has
received approval of the Community Mental Health Board and (Z) a
direct relationship between the State and the voluntary agency that
is doing the construction where there are no local funds involved.

The fact of the matter is that the way reimbursement is made today
to the local government and then to the operating agency, frequently
contracts are denied on the basis that the county budget is too
large when in fact no county money is involved.

We must insist that there be a direct relationship between the
State from whom the money flows and the operating agency putting
up the matching money when there is no local tax money involved.

Finally, under § 11.19 Definitions are listed what revenue shall
be deducted from operating costs for the purpose of State aid.
Under subdivision 2. is included a new concept "other income
realized in the operation of a special program". Under this, it
is quite possible that all vocational rehabilitation ‘programs
for the mentally disabled, if they remain under contract with

a mental health board, may well go broke. At the alternative
they must withdraw from such contracts and defeat the very
purpose of this Act.

One example will suffice. Under this provision, a community agency
operating a sheltered workshop may have income from contracts
with outside business for $100,000. According to this section,
this $100,000 must be deducted from gross operating costs.

But, in most instances the agency pays almost all and sometimes
more than this $100,000 in wages to the workers. Thus, they are
being penalized to the extent of about $100,000 and either must

(m o r &)
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withdraw from the contract or go broke. This certainly has not

been thought out. It is not income from other governmental sources
and should not be a deductible item.

In conclusion, the objections we have raised are not insurmountable
1f there is some assurance from the administration that legislation

will be introduced and supported before the effective date of the
Act to remedy this situation.

In the present form, however, and without these assurances, w=a
must urge the Governor to veto this Act.

Sincerely,

stus M. Facobs

Chairman, Legal and
Legislative Committee

AMJ :md
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New York Citigens Against Mondsl Hlness

866 UNITED NATIONS PLAZA - NEW YORK N.Y. 10017 - TEL 421.9010

May 3, 1972 /jg/ ;2\; /

Mr. Michael Whiteman S‘ S’é L//

Counsel to the Governor
State Capitol
Albany,New Ydrk

Dear Mike,

At long last Senator Niles® bill,Recodifying the Mental Hygiene
Law, is now before the Governor, hopefully for his spproval,

May I suggest that the Tovernor schedule a public signing
cerenony, inviting in addition to legislators and Departmental
representatives, the leaders of the major state wide organizations
who have actively supported this measure in the past few years.
Among these would be the New York State Mental Health Association,
the New York Citizens Against Mental Illness, the New York State
Association for Retarded Children.

I would appreciate your advising me or Mrs. Alice Fordyce if
this can be arranged,

Sincerely,

Irving Blumberg

Executive Director

BTN Ty
gl

SPONSORS ARNOLD ASKIN - EMERSON FOOTE. - MAXWELL M. GEFFEN - GURSTON GOLDIN. M.D. - MRS JACOB JAVITS
MATHILDE KRIM. PR D - ALEXANDER LEVINE. M0 : MAS  LEONARD LYONS ; EDWARD McSWEENEY
MICHARL 1 ONERL : MRS SESSE ROBISON . MILTON ROSENBAUM. M.D. : HOWARD RUSK. MDD
PROFESSOR RALPH STRAETY v HARVEY . TOMPKRINS. M D : WILLIAM WHITE : CYNTHIA  2IRINSKY

LIST INCOMPLETE

CHAINMAN MRS ALICE FORDYCE - VICE CHAIRMAN MRS ECWARD McSWEENEY - EXECUTIVE BECY. IRVING BLUMBERG




[y o

The NEW YORK STATE ASSOCIATION

- 90 STATE STREET For
AN\ ALBANY. N. Y. 12207 MENTAL HEALTH, INC.
L J PHONE: (518) 463-2215
e’
OFFCERS ppril 28, 1972 MAY 1 1977
MRS, HARRIET ALLEN KERR
President

MR. SIDNEY L. MANES
First Vice President

MRS. HARRIET GOODBODY
Second Vice President Hon. Michael Whiteman

Executive Chamber
MES CYNTIA 2 ety State Capitol
MR. G. RUSSELL LOZIER Albany, N.Y. 12224
Assistant Secretary
MR. WILLIAKM J. MATcAva Dear Mr. Whiteman:
MR. MAX FELDER The New York State Association for Mental Health greatly appreciates
Assatant Tresswer  the opportunity to express our views regarding Senate 5641~
MR. WiLLIAM P, COLLINS  Reecodification of the Mantal i{ygiene Law.

immediste Past President
Delegate Director to NAMM

Our organization has been in favor of this action from the initial
planning stages. We have worked closely with both the Department
RICHARD w. VENDETTUOL!  of Mental Hygiene and the Legislaturo to insure that the final
product of the legislation would bs in the best interest of the
mentally ill, mentally retarded and developmentally disabled in-
dividuals served by it. Like any new law, this recodification
will require certain changes, and will need continuous amending
and updating in the years to come. However, our Association
is satisfied with the Bill as it is currently written and we
sincerely hope Governor Rockefeller will soon sign it into law.

The New York State Association for Mental Health would appreciate
the opportunity t¢ be in atiendance at any ceremony that might
acccmpany the signing of this Bill.

Ve look forward with keen anticipation to the Governor'!s favorable
action in this matter.

Sincerely,
é@c [ (Ztuj
EliZdbeth Craig

Chairman, NYSAMH
Iegislative Committee
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Richard ¥W. Vendettuoli
Exscutive Director
NYSaMH
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STATE OF NEW YORK
EXECUTIVE DEPARTMENT

OFFICE OF PLANNING SERVICES
STATE CAPITOL
ALBANY, N.Y. 12224

RICHARD A.WIEBE
CIRECTOR

April 28, 1972

Honorable Michael Whiteman
Counsel to the Governor
Executive Chamber

State Capitol

Albany, New York

Re: Senate Bill No. 5641 (Niies)

Dear Mr, Whiteman:

You requested our comments and recommendations concerning
the above-numbered bill.

It is our understanding that it is the practice of your
office to send bills directly to our Division of Health Planning
for comments in cases where the subject matter falls within
the scope of their interests, We believe that the Division
would be able to comment knowledgeably on this measure, since
it appears to concern their functions.

Siucerely,

-
\

Y




FRANK R. HOPF, D.D.S. EDWARD D, COATES, M.D. RICHARD M. SCHLESINGER ERWIN B, MONTGOMERY

President President-Elect Flist Vice-President Second Vice-President
GERTRUDE SZADZEWICZ CLARK LE BOEUF HEINZ B, RUSSELMANN
Secretaty Teeaseee Past-President

ROGER J. FENLON
Execitive Secretaey

REGIONAL AFFILIATES

Albany .
Butfalo May 9, 1972
Long islend

Mew York City

Rochester
" Syracuse
Waite Plains

Hon, Michael Whiteman
Bxecutive Chamber
State Capitol

Albany, New York 12224

Dear Mr, Whiteman:

Senate Bill 5641 recodifying the Mental Hygiene

law merits the support of the New York State Public
Health Association,

Very truly vyours,

P
i

e 3 N
AP S =]
& esten 7~ %)«

Brwin B, Mont
[

¢c: Dr. Hopf
Dr, Coates
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VEROMICA M. DRisco.l, R. N.

EXECUTIVE BIRECTOR April 28 M 1972
MaY 1 1972

Honorable Michael Whiteman
Counsel to the Governor
Executive Chamber

State Capitol

Albany, New York 12224

RE: §-5641 Niles, Mental Hygiene Recodification Bill

Dear Mr. Whiteman:

The New York State Nurses Association supports the concept of
recodification. Initially, the Association had specific con-
cerns over certain provisions of $-5641 which infringes upon
the rights ¢f patients as citizens.

However, in light of the significance of $-9712 Niles, the
Association supports enactment of 5-5641 as amended by §-9712.

Thank you for the opportunity to respond.
Sincerely,
Lo b Cremacfe —
Janet T. Swanson
Director

legislative Program
JTS:14f
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May 1, 1972 '

Hon. Michael Whiteman
Executive Chamber
State Capitol
Albany, New York 12224
Re: Seriate 5641 (Mr. diles)
Dear Mr. Wniteman:
The Blue Cross and Blue Shield Plans of
New York State took no position on this bill in the
Legislature.

As far as we are concerned, the bill is
unobjectionable.

Respecfully submitted,
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Hinman, Straub, Pigors & Manning
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NEW YORK STATE BAR ASSOCIATION

COMMITTEE ON MENTAL HYGIENE

WAt 2 Wik May 1,1972

Hon. Michael Whiteman
Counsel to the Governor
Executive Chamber

State Capitol

Albhany ,N.Y. 12224

Re: Codification of the Mental Hygiene Law 5.5641

Dear Mr. Whiteman:

Jnr Committee has paid close attention to the various
bills introauced during the past several years in the Senate
and Assembly, with respect to the proposed amendment and
recodification of the Mental Hygiene Law. From the outset,
we regarded these bills as very desirable legislation. We
have followed and considered the various amendments during
this period, and have found that they effected additional
improvements in the bills.

Our Committee is very pleased that these amended
bills have now been favorably acted upon in both the Senate
and the Assembly, and we strongly urge that they also receive
the approval of the Governor.

Chairman
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May 2, 1272

Hon., Michael Whiteman
Executive Chamber
State Capitol

Albany, N. Y. 12224

RE: Assembly 6862-A
" 9613
Senate 5641

My dear Mr. Whiteman:
Since none of the committees of the New York
County Lawyers' Association reported on the

above bills, it would be inappropriate for me
to comment with regard thereto.

Sincerely,

‘Leonard Feldman




STATE OF New YORK
ExXecutive CHAMBER
ALBANY 12224

MEMORANDUM filed with Senate Bill Number 5641, entitled:

""AN ACT to recpeal the mental hygiene law,
and to enact a recodified mental
hygiene law'"

APPROVED

This bill enacts the first major revision of the Mental
Hvgiene Law since 1927 and reflects the vast changes that have
taken place in the methods of treatment of the mentally ill,
the mentally retarded and the alcoholic during the past fifty
years.

Of particular significance are the provisions with
respect to the rights of patients, more carefully drawn hospital
admission procedures, broadening of the responsibilities of the
Mental Health Information Service and shortening the periods
patients may be held involuntarily before clear-cut decisions
about retention or discharge must be made. These are all
positive and desirable steps.

Many individuals and organizaticns have written to me
urging the approval of this bill including the Department of
Mental Hygiene, the Community Service Society, the New York
State Association for Mental liealth, the New York State Nurses
Association and the Committee on Mental Health of the New York
State Bar Association.

Much remains to be done to improve the quality of life
for those individuals with mental health problems. The State
has made much progress in the last few years, however, and the
progressive thinking reflected in this bill gives sure promise
of even greater improvements in the future.

The Joint Legislative Committee on Mental and Physical
Handicap and the Department of Mental Hygiene deserve special
commendation for the effort that they have expended over the
past several years to develop this legislation. I note with
regret that the Chairman of the Joint Legislative Committee,
Senator Dalwin J. Niles, has announced his retirement from the
Legislature, but I can think of no more fitting culmination to
a distinguished legislative career than the approval of this
bill.

The bill is approved.
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