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I. INTRODUCTION

Teamsters Local 237 represents over fourteen
thousand men and women working for the City of New York.
It is the Nation's largest Teamsters public-employee
union.

Each year, New York City, pursuant to collec-
tive bérgaining agreements with Local 237, contributes
approximately $5 million to a Welfare fund established
and managed by officers of Local 237. The Fund exists
to provide important health and life insurance benefits
to the workers represented by the Union.

In 1967, Barry Feinstein ("Feinstein") became
President of the Union and Chairman of the Fund's Board
of Trustees. As Chairman of the Board of Trustees,
Feinstein selected William Wallach ("wallach"), a 1ong—
time friend and relative by marriage, as the Fund's in-
surance broker and consultant.

Together with Calvin Winick ("Winick"), an-
other insurance broker, Wallach defrauded the Fund of
over $3 million from 1972 through 1980. This could not
have happened if the Trustees of the Fund had properly
exercised their fiduciary obligations to preserve the

Fund's assets.



This Report will describe how ‘Wallach and
Winick defrauded the Fund by obtaining illegal commis-
sions from the Fund's insurer, Trans World Life Insur-
ance Company of New York ("Trans World"), in return for
placing the Fund's business with Trans World. These
commissions, which were concealed from the Fund, were
passed on as premium charges to the Fund.»

The Report will describe the efforts Fein-
stein made to assure that Wallach and Winick ‘would con-
tinue to receive exorbitant payments»eVen after he knew
of their fraud, including his efforts to influence thé.
progress of an audit by the New York City Comptroller's
Office and a later investigation by the New York State
Insurance Department. The Report also will detail the
failure of those entrusted with the preservation of the
Fund's assets, including Feinstein, the Trustees, and
the Fund's counsel, to prevent the Fundvfrom being vic-
timized. Finally, the Report will describe how the City
of New York annually provides over $140 million to vari-
ous union welfare funds which are almost entirely unreg-

ulated.



II. SUMMARY OF REPORT

In April, 1980, the New York State Insurance
Department ("Insurance Department") announced that it
had recovered $2.27 million for the benefit of thirteen
union welfare funds with over 47,000 beneficiaries.
These moneys were paid to the Insurance Department by
Trans World, by insurance brokers, and by others associ-
ated with Trans World. The payments were made following
a lengthy investigation by the Insurance Department
which revealed that Trans World and the brokers had
grossly overcharged the union welfare funds. The total
amounts paid to the Insurance Department for the benefit
of the welfare funds represented the largest recovery
from an insurer in New York State history.

The principal beneficiary of the Insurance
Department recovery was the Local 237 Fund, established
by Teamsters Local 237 for the benefit of over 14,000
New York City employees. The Fund, like welfare funds
mainﬁained by more than 100 other City unions, provides
its members with a variety of life and health insurance
benefits. Of the $2.27 million recovered by the Insur-
ance Department, the Fund received $1.3 million, the
balance going to twelve other union welfare funds. The
amounts repaid to‘the welfare funds were about one-half
of the total amounts the Insurance Department found the
welfare funds were overcharged.
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From 1972 through 1978, the Lecal 237,Fﬁnd was
insured‘by Trans World. .The Fund had placed its insur-
ance with Trans World at the suggestion of Wallach and
Winick, the Fund's insurance brokers, advisors, aad con-
sultants. |

Although the Insurance Department conducted a
vigorous investigation of Trans World and the insurance
brokers, the Department did not have jurisdiction to in-
vestigate.the Fund. The Commission, therefore, under-
took to determinerhho was responsible for the Fund's
khaving paid out millions of doilars in excessive fees
and commissions, -and whether any criminal acts were eom—‘
mitted. |

The Commission heard Atestimony atv public
hearings from Barry Feinstein and other Trustees, and’
from attorneys, administrators, consultants, and other .
Persons associated with the Fund. Wallach and Winick
'refused’te'testify in reliance upon their constitutional
rights. The Commission also heard‘testimony.from New
York City Comptroller Harrison J. Goldin and persons .
‘from his office,‘who had been involved in an audit'of
the Fund. | |

The Commission’s investigation'vand ‘hearings
have demonstrated that Wallach and W1n1ck assisted by
Trans World, systematlcally defrauded the Fund. How— d
ever, this fraud would not have been successful if Feln—

-4-



stein ﬁad not protected Wallach and Winick, and if the
Trustees of the Fund had properly exercised their fidu-
ciary and managerial duties to protect the Fund from
such exploitation. The Commission's specific findings

can be summarized as follows.

A. The criminal violations

The Fund's brokers and advisors, Wallach and
Winick, assisted by Trans World, defrauded the Fund of
almost $3 miliion from 1972 through 1980. Specifically,
Wallach and Winick assured the Fund that, after explor-
ing other companies, they were placing the Fund's insur-
ance with Trans World because Trans World would provide
good insurance coverage at the lowest available cost.
In fact, there was no competitive bidding, and they
placed the insurance with Trans World because the
carrier was willing to pay them concealed and illegal
commissions, pursuant to sham "service"” and
"promotional" <contracts. Moreover, the chargesk for
administration, commissions, and fees, made by Trans
World to the Fund, were more than twice as high as
charges made by other carriers to comparable welfare
fuhds. |

Wallach and Winick assured the Fund that all
\of Trans World's premiums, and the commissions and fees
paid by .Trans World to Wallach and Winick, had been
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filed with and approved by the Insurance Department. 1In
fact, the fees and commissions had been concealed from
the Insurance Department and from other regulatory
agencies.

As a result of this fraud, the Fund paid
grossly excessive premiums for insurance coverage which
could have been obtained at é much lower cost. These
premiums were inflated by the illegal commissions Trans
World paid to Wallach and Winick as well as by other im-
proper charges made by Trans World. The Commission es-
timates that the total loss to the Fund as a result of
these practices was over $3.5 million.

. In the Commission's view, these practices
constituted violations of both federal and state crimi-

nal fraud statutes.

B. Breaches of fiduciary duty

Feinstein and the Trustees have fiduciary
responsibilities in managing the Fund. While it is
clear that the Trustees were defrauded by Wallach and
Winick, the Commission also finds that Feinstein and the
Trustees did not properly exercise their fiduciary obli-
gations.

Feinstein totally dominates» the Board of
Trustees of the Fund. It was at Feinstein's urging that
Wallach, a close personal friend, was retained as the

-6-



Fund's insurance broker. When evidence was brought to
his attention that Trans World, Wéllach, and Winick were
overcharging the Fund, Feinstein used his political
influence in an attempt to prevent such facts from beihg
publicly exposed. At the same time, he used his
influence over the Trustees to perpetuate the
arrangements which enabled Wallach and Winick to enrich
themselves at the Fund's expense.

There is no doubt that Feinstein knew that
Wallach and Winick were being grossly overpaid at the
Fund's expense. Feinstein concealed this from the Fund
and insisted on continuing Wallach and Winick as the
Fund's consultants in spite of the clear evidence of
their fraud. If this Commission had not held public
hearings which revealed the facts, we believe that
Wallach and Winick would still be acting as the Fund's
paid advisors.

The other Trustees also bear responsibility
for the losses suffered by the Fund. Despite their fi-
duciary obligations, the Trustees relied entirely on
Wallach and Winick in the administratibn of the Fund.
Year after year, the Trustees approved payments of exor-
bitant premiums to Trans World solely on the recommenda-
tion of Wallach and Winick. At no time did the Trustees
make independent efforts to determine whether less cost-
ly insurance could be obtained elsewhere, or whether
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Wallach and Winick were placing the insurance with Trans
World solely to maximize their commissions and fees.
When facts were brought to their attention
indicating that the Fund had been victimized, the Trust-
ees did not question Feinstein's desire to continue us-
ing Wallach and Winick as the Fund's consultants. It
was only after this Commission's public hearings,that
the Trustees fihally took action to discontinue the
Fund's contractual = relationships with Wallach.
Winick's company still provides administrative services
to the Fund today; although thevFund claims. it is look-

. ing for a replacement.

C. The lack of controls by regulatory authorities

Welfare benefits to public employees have be-
come larger and more important in recent years. New
York City alone contributes more than $140 million annu-
~ally to union welfare funds, which are largely self-
administered. Union welfare funds established by local
government are not subject to the Jjurisdiction of the
‘United States Department of Labor under the Employee Re-
tirement Income Security Act ("ERISA"). New York State
has no program equivalent to that created by ERISA for

control of these welfare funds.



In reliance upon an opinioh of the Attorney
General of New York State, the Insurance Department has
taken the position that it has no jurisdiction over
self-administered insured welfare funds such as the
Local 237 Fund. Moreover, any funds which are self-
insured clearly are not subject to the Insurance Depart-
ment's jurisdiction and are totally unregqulated.

All funds receiving money from Néw York City
are required to file reports with the office of the City
Comptroller and are subject to audit. The Comptroller,
however, has no independent enforcement powers with re-
spect to abuses uncovered by an audit. The Comptrol-
ler's office has placed the audit of welfare funds low
on its priority list.

In short, a welfare fund such as that estab-
lished by Local 237, has control of large sums of money
which constitute a trust for the benefit of the members.
These funds are frequently administered by Trustees who
have no particular experience or training. As
demonstrated by this Report, the Trustees of the 237
Fund, for example, have mismanaged the Fund. From 1972
through 1980, only about 65 cents of every dollar the
Fund received from the City went to the Fund's members.
as benefits. A subétantial portion of the remainder was

lost due to fraud and wasteful administrative practices.



While Trustees are liable to suit by the bene-
ficiaries of the welfare funds for any abuses in the
funds' management, such suits are rare. The funds are

at the mercy of their Trustees.
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ITI. THE FRAUD PERPETRATED BY WINICK AND WALLACH

A. The Fund's insurance program from 1967-1972

Local 237 represents over 14,000 City
employees, most of whom work for the New York Housing
Authority and the New York City Health and Hospitals
Corporation. Pursuant to collective bargaining
agreements with these authorities, Local 237 has
established a trust fund to receive contributions from
thg City which are used to provide supplemental welfare
benefits to the Union's members. The trust fund is
administered by seven Trustees, all of whom are officers
of Local 237. 1In fact, all of these Trustees are hand-
picked by Feinstein.

Feinstein became President of Local 237 and
Chairman of the Board of Trustees of the Fund in 1967.
According to Feinstein, when he became Chairman, the
Fund was in "very, very dire condition"* and had not
paid its premium to the insurance carrier for several
months. Faced with this situation, Feinstein called
Wallach, an insurance broker who was a close friend, a
felative by marriage, and someone Feinstein viewed as

"family." For the next 13 years, Wallach acted as the

* Quotations to testimony come from sworn testimony
given at public and private hearings conducted by
the Commission or in the course of an investigation
by the Insurance Department, except where otherwise
noted. _
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Fund's chief advisor and insurance broker. Wallach
misused his position to enrich himself at the Fund's
expense and used the proceeds to acquife and build
insurance businesses, including The Lion Insurance
Company of New York, the Eagle Insurance Company of New
York, and the Robert Plan Corporation.

Wallach had twenty yéars of insurance experi-
ence, mostly in the automobile casualty field, but no
group' insurance experience or experience with welfare
funds. As he testified before the Insurance Depart-

ment ¢ *

I never handled group insurance be-

fore Mr. Feinstein . . . came to me.

what the hell did I know? I learned.

Despite this lack of experience, Wallach was
chosen to be the Fund's insurance broker and consultant.

In addition to receiving commissions and service fees

from insurance companies with whom the Fund did busi-

ness, he was paid $9,999 a year in consulting fees by o

the Fund in 1969 and 1970. Feinstein testified about

Wallach's role:

Mr. Wallach between the years
of 1967 and 1972 had functioned as
our expert in this area. He was the

* All testimony of Wallach and Winick cited in this
Report was given before the Insurance Department.
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fellow that was responsible for

finding <carriers to continue  to

write risk for us, was responsible

for the maintenance of our benefit

structure levels, to ensure that

what we did during that period of

time wasn't biting off more than we

could chew. '

The same year in which WwWallach became the
Fund's broker, he asked Feinstein to be a member of the
Board of Directors of The Lion Insurance: Company
("Lion"), which Wallach owned. Lion was in the business
of providing automobile liability insurance. Feinstein
served on the Board of Lion from 1967 to 1975 and was
paid small Director's fees.

Wallach obtained insurance for the Fund from
several companies, including Thomas Jefferson Insurance
Company ("Thomas Jefferson"), where he dealt with
Winick, who was an officer in the Group Department of
Thomas Jefferson.

The Fund's life, accidental death and dismem-
berment, and hospital and surgical benefits were insured
by Thomas Jefferson from June 30, 1967 to October 1, 
1969, at which time Winick left Thomas Jefferson and es—
tablished Winick Associates, Inc. ("WAI"), a New York
corporation of which he was the sole stockholder, foi—
cer, and employee. Wallach wanted to éontinue using
" Winick's "expertise." As Winick told the Insurance De-
partment:

-13-



I was familiar with the busi-
ness. I knew everything. He
thought that I was very necessary

- to him, because of the knowledge I
had, and when I left the company be-
cause they went out of the group in-
surance business, he wanted to con-
tinue using me because of my knowl-
edge and expertise.

Wallach authorized Winick to place the Fund's

insurance through WAI:

Q. And some of the business that

you were paid for as a general agent

[were] the Teamsters 237 contracts,

policy? ‘

A. Sure, correct.

0. Who brought it to you, or what?

A. When Winick Associates [was]

first incorporated, these cases were

brought ‘to Winick Associates by Mr.

Wallach as, I believe, W.V. Broker-

age Corp.*

Winick found new carriers for the Fund: East-
ern Life Insurance Co. ("Eastern"), Beneficial National -
Life Insurance ("Beneficial"), and American Medical In--

surance Company ("American Medical"). As Winick testi-

fied:

* W.V. Brokerage Corp. ("WVB") is a shell corporation
owned by Wallach. '
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The time that the group busi-
ness left and I left, Mr. Wallach
indicated that he would like me to.
find another company where the
business could be placed that had
been in Thomas Jefferson, and I
found Eastern Life Insurance Com-
pany, and I placed that part of the
coverage in Eastern Life as general

agent.

Thus, upon Winick's leavingvThomas Jefferson,
the Fund's business was placed with Eastern, Beneficial,
and American Medical. Until January 1, 1972, Winick and
Wallach received commissions and service fees as a re-.
sult of placing the Fund's business with these cafriers

In the fall of 1971, Winick and Wallach enter-
ed intd negotiations with Beneficial, ostensibly on be-
half of the Fund, 1looking toward the possibility of
Beneficial insuring all the benefits provided by the
Fund. Beneficial offered to provide such coverage.
However, as a price for placing the business with Bene-
ficial, Winick and Wallach demanded that they be paid
fees and commissions greater than Beneficial could pay
in accordance with its filings withlthe Insurance De-

partment.*

* Sections 204 (4) and 221(7) of the Insurance Law pro- |

vide that no insurance company may pay commissions
or fees which are not on file with the Insurance De-
partment. Moreover, the Department refuses to ac-
cept for filings the commissions or fees it deter-
mines to be excessive.

-15-



David Schultz, an officer of Beneficial,
testified:

[Winick] called me in November,
1971 to say that he was acting as a
consultant to Wallach, and what
could we do to increase the allow-
ances. I went over the figures with
him in detail and he agreed that we
could not legally pay more than we
offered and would so advise
Wallach. [Emphasis added]

On November 8, 1971, Winick proposed to
Schultz that Beneficial take over the full inéurance
program. Winick brought with him an undefwriting pack-
~age with severai exhibits, one of which projected that
in 1972 a total of 6.72 percent in commission and ser-
viée fees would be paid to Wallach. Beneficial reviewed
Winick's proposal and retained a consulting actuary to

examine the proposal. The actuary reported that:

a) The compensation arrangement requested
by Mr. Winick for the broker and general
- agent appears to be excessive.; b) It is ques-
tionable whether the compensation arrangement
requested by Mr. Winick will be approved by
the New York State Insurance Department.; c¢)
The retention of approximately 24% on a group
case of this size is quite uncompetitive.

In noting that a retention rate of 24 percent
was "uncompetitive," the actuary referred to the fact

that, as the 1Insurance Department later established,
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ordinary "retention charges"* for a large union welfare
fund were between 6 and 10 percent of the Fund's premi-
‘ums. Thus, Wallach and Winick were proposing an
arranéement which eventually resulted in the Fund paying
retention charges which were two to three times what
they should have paid.

| On December 14, 1971, Schultz met with
Wallach, and "explained that we were entirely satisfied
with the overall underwriting . . ., but it is quite
likely that we would not be able to file for a total of
6.72 percent overall general agency commission and
allowances." Schultz summarized his negotiations with

Winick and wWallach for the Commission as follows:

Q. And Mr. Winick was acting on
behalf of Mr. William Wallach?

A. So he told me.

* * *

0. Did Mr. Winick make certain
requests of you concerning the size
of the fees paid to Mr. Wallach?

A. Yes, he did . . .

* Under the arrangements between the Fund and Trans
World, the Fund paid premiums every year from which
Trans World paid claims. After paying claims, Trans
World retained moneys, for "retention charges"
which included commissions, fees, taxes, charges
for risks or contingencies, and Trans World's prof-
its.
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Essentially Mr. Winick wanted
us to increase the total of allow-
ances paid to W. V. Brokerage.

0. Could you so increase the
allowances paid to W.V. Brokerage?

A . No o .v L]

Because they would have - been
in excess of the allowances we were
allowed to pay under our filings
with the Insurance Department.

Schultz explained to the Commission  that
after Beneficial was unwilling to pay the unlawful com-
mission sought by Winick and Wallach) his company lost

the business:

The second matter that came
under discussion was the matter of
commissions payable on the entire
package of coverages.

Mr. Winick estimated for me
that the overall allowable commis-
sions and fees to W.V. Brokerage
would be a total of 6.72 percent.

He had given me that figure
earlier. I worked with our own fil-
ings and with schedules that I knew
were used by the Insurance Depart-
ment and I told him that my best es-
timate was that the maximum total
for W.V. Brokerage would be between
five and six percent,

So at that point, which was
then probably the end of November
or early December of 1971, I told
Winick that we were agreeable to
writing the package of coverages
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subject to the retention of the
dividend and subject to filing of
commissions and allowances.

Q. As a result of all this, I take
it that your company was taken out
of the picture; is that correct?

A. We did not hear anything fur-
ther, sir, until we learned that we
were no longer the insurance com-
pany, that's correct.

B. The Fund places its insurance with Trans World

Because Beneficial did not accede to their
demands, Winick and Wallach approached Trans World,
which was then a small insurance firm with virtdally no
group insurance business.

Following discussions between Trans World,
Wallach, and Winick, Trans World agreed to pay the il-
legal commissions sought by the brokers, in return for
being selected as the Fund'svinsurer.

Since Trans World had no group insurance de-
partment, it was agreed that the insurance program would
be administered by Serv-Co Administrators Inc. ("Serv-:
Co"), a corporation which was in the process of being
established by Winick and two of his former associates,

Arno Talesnik and Stanley Mandel.*

* Another company, Pre-Paid Prescription Plans, doing
business as U. S. Administrators, ("PPP") contract-
ed with Trans World to pay claims on Trans World's
drug and dental group insurance.
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These illegal payments were passed on, dollar
for dollar, to the Fund as part of the premiums which
the Fund was charged by Trans World. Thus, it was the
Fund, and not the insurance carrier, which bore the
costs of these illegal payments to Winick and Wallach.

On January 1, 1972, Trans World entered into a
contract with Serv-Co, pursuant to which Serv-Co was to
pay claims and to provide administrative and consulting
servicés in connection with Trans World's group busi-
ness. |

It should be emphasized that the great bulk of
the work necessary to administer the Fund's insurance
program was done internally by the Fund, at a yearly
cost exceeding $400,000, which employed a large staff,
directed by the Fund's administrator, Robert Groom, for
that purpose. The staff, for example, kept records con-
cerning the Fund's members, prepared all claims, issued
bills, distributed booklets, explained benefits to mem-
bers, and performed other extensive services. Serv-Co
was paid large sums by Trans World -- money which was -
ultimately paid by the Fund --to perform services, many
of which were already being performed by the Fund's
staff. Thus, the Fund's insurance premiums were inflat-
ed to the benefit of Winick, Mandel, and Taiesnik, the

/

principals of Serv-Co.
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The 1illegal commissions which Winick and
Wallach were to receive were disguised as "service fees"
and "promotional fees," to be paid under sham agreements
between Trans World, on the one hand, andIShell corpora-
tions owned by Winick and Wallach on the other hand.
These fees were apart from and in addition to the legal
commissions paid to Winick and Wallach as brokers on the
Fund's insurance placed at Trans World.

On January 1, 1972, Trans World also entered
into a "Group Service Agreement" with WAI, pufsuant td
which Trans World was to.pay WAI five percent'of all
premiums received by Trans World from the Fund. In
turn, WAI agteed to pass on these payments, and more, to
WVB.  Between 1972 and 1978, Trans World paid WAI
$1,135,924 under this Agreement.

These payments allegedly were to compensate
WAI for rendering administrative services with respect
to the Fund. In fact, WAI and Winick did nothing for
the money. The Group Service Agreement was simply a ve-
hicle for paying illegal commissions to Wallach (passed'
to him by Winick) for bringing the Fund's business to
Trans World. |

In ordér to pay Winick illegal commissions,
Trans World entered into a "Special Group Representative
Agreement" with WAI. Trans World agreed to pay to WAI
$f,600 a month (later increased to $13,000), ostensibly
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fbr generating other group insurance business for Trans
World. The payments under this Agreement were no more
and no less than illegal commissions paid to Winick for

bringing in the Fund's business.

C. WAI's Service Agreement with Trans World

As mentioned above, WAIVreceivgd abqut $1.13
million from Trans World under the GroupHSérvice Agree-
ment, from 1972 through 1978. 1These "seryice fees" were
directly charged to the Fund as part of the premiums the
Fund»paid Trans World.

It is clear that Winick performed no bona fide
services pursuant to this Agreement. Most of the ser-
vices listed in the Agreement were performed by  the
Fund's staff under the direction of Robe:t Groom. For
these internal services, the Fund allocated over
$400,000 a year. To the limited extent that Groom's
staff did not perform the listed services, they were
performed by Serv-Co. Some of the charges for "sér;
vices" listed in the WAI Agreement could not properly be
charged to a welfare fund.

The Group Service Agreement was a sham. It
listed eight "services"” which Winick purportedly was to
per form. In fact, Winick was not expected to perform
these serviées which were largely performed »by the
Fund's staff. The eight iisted "services," the fees
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Winick received from Trans World under the Agreement,

and the reasons why such payments were fraudulent are as

follows:
Service Fees (1972-1978) * Comment
1. 1Issuance of
certificates $113,592 Performed by Fund
2. Preparation of
premium billing $113,592 Performed by Fund
3. Maintenance of
enrollment cards $56,796 Performed by Fund
4, Education of
agents $170,388 Not a proper charge
5. Assistance in Performed by Fund
distribution .
of booklets $56,796
6. Assistance in A broker's function,
explaining new already compensated
benefits $113,592 by regular commis-
sions
7. Assistance in : A broker's function,:
preparation of already compensated
master policies $56,796 by regular commis-
sions
8. 1Installation and . A'broker's function
resolicitation and an improper
fee -$454,372 charge
$1,135,924

The fees Winick received under the Group Service
Agreement were expressed in percentages of premium
totalling 5 percent. The amounts in the table were
arrived at by applying the applicable percentage to
the total premiums from 1972 through 1978.
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The first listed service, "Issuance of Certi-
ficates," for which Winick received $113,592, was per-
formed by the Fund. Groom testified before the Commis-

sion:

Q0. ... For example, you issue the
certificates, don't you?

A. A booklet.

Q0. You issue the booklet which is
a certificate of enrollment to your
member.

A. Yes.

Similarly Gerald Lener, Senior Examiner for
the Insurance Department, who conducted a triennial
examination of Trans World, testified before the Commis-

sion:

Serv-Co, under its contract was
to perform issuance of certificates
under a contract where they would
receive a five percent commission
and was also being paid a certain
amount to issue certificates.

In fact," these certificatés
were issued by neither one of the
two. ’ ‘
: It was issued by ‘Mr. Groom's
office.
The second listed service, "Preparation of
Premium Billing," for which Winick received $113,592,

was performed by the Fund. The Fund Ltsélf collected
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the premium due, made up its own bill, and paid it on
‘time. | |

| The third 1listed service, "Maintenance of .
Enroliment Cards," for whiéh Winick received $56,796,
was also performed by the Fund. At most, Winick
appeared at the Fund once a year to flip through the
cards to be sure "they were being kept‘up to date." As

Groom testified before the Commission:

Q. And you maintained all the
enrollment cards. Is that correct?

Al ® e @ Yes.
Q. I think you said that Mr.
Winick came once a year [to the
"Fund] and looked through the enrollment
cards to see that they were being
kept up to date.
A, Yes,

* * *
Q. How much time would he [Winiék]
spend with the 15,000 cards, a
full day [per year]?
A. No.
Q. A couple of hours?

A. A few hours, two, three hours.

The fourth listed service; "Education of
Agents," for which Winick received $170,384, was a
patently improper charge.‘ Winick testified before
the Insurance Department:
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Q. Will you tell us one agent that
you ever spoke to in this respect?

A. William Wallach.

i Tk %

... William Wallach was the
only agent.

In other words, the Fund paid $170,388, to Winick, one
of its brokers, to "educate" Wallach, the Fund's princi-
pal broker, advisor, and consultant, who was himself the
ultimate recipient of these very same payments.

The fifth listed service, "Assistance in Dis-
tribution of Booklets," for which Winick received

$56,796,7was performed by the Fund. Groom testified:

Q. Let's talk about the distribu-

tion of the booklets which is what

the contracts referred to. Who

distributed the booklets?

A. Our office distributed ' the

booklets. -

The sixth listed service, "Assistance in Ex-
plaining New Benefits," for which Winick received
$113,592, was not a service for which a fee, other than

the basic broker's commission, could properly be charg-

ed. As Lener testified before the Commission:
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A. . . . explaining the benefits .
. « that is also a general agent's
function. That is the way a general
agent produces benefits or obtains
business.

Q. Are you saying, therefore, that
there would be no reason to pay Mr.
Winick these fees since he was re-
quired by other contracts he had
with Trans World to render the same
service?

A. That is correct.

The seventh listed service, "Assistance in
Preparation of Master Policies,"” for which Winick re-
ceived $56,796, did not have to be performed by anyone,
since the policy with the Fund was adopted from prior

policies. Lener testified:

Q. I take it what you are saying is
that there was no need to prepare
any kind of a policy because it was
simply ‘an adaptation of a prior
policy that had existed with anoth-
er insurer?

A. That is correct.

Q. And a policy that remained in
effect '~ without any substantial
modifications for seven years?

A. That is correct.

Further, even if the policy had been prepared
by WAI, there was no reason why WAI should have been
paid a fee every year for a task that would have been

done only once.
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The eighth listed service, "Installation and
Resolicitation . Fee," for which Winick received
$454,372, also was not a legitimate service charge. It
was a payment to Winick for "resoliciting" the Fund's
policy each year. 1In other words, the Fund paid Winick
$454,372 over and above the normal broker's commission,
for the privilege of having its business solicited by

him. Lener testified:

Q. Would you take us to the last
item? ’

A. The last item is "Installation
and Resolicitation Fee," which is
also the type of service which a
general agent would perform 1in
order to earn his commissions.

Q. Now, to the extent that Mr.
Winick would have done any such
thing, he would have received a
-commission as a general agent of
the company; is that correct?

A. That is correct.

In summary, the Group Service Agfeement be-
tween Trans World and WAI authorized payment to WAI of
$1,135,000 for eight alleged "services." Four of these
services were performed by the Fund itself dr‘by»Serv-
Co;“one'of the services was patently improper; .and three
of the services were duplicative of sefvices for which

Wallach and Winick received broker's commissions.
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Moreover, WAI, the recipient of the $1.13-
million, could not have performed any such "services"
since it was merely a shell corporation. WAI had no em-
ployees, other than Winick, and no office. 1Its "office"
was merely an address at Serv-Co's office. The com-
pany's tax returns and books show that almost all of its
revenues consisted of moneys from Trans World paid in
connection with the Fund's insurance program, and that
WAI had no significant expenses or payroll.

D. WAI's Special Group Representative Agreement with
Trans World

The second contract executed by Trans World
and WAI on January 1, 1972 was a "Special Group Repre-
sentative Agreement," whereby WAI received $7,600 a
month increasing to $13,000 a month, ($156,000 a year)
by 1976. The ostensible purpose of these payments was
to reward Winick for bringing new group business to
Trans World. But the payments were required to be made
regardless of how much added business Winick produced
~and in advance of any such business being produced.
Actually, Winick brought no substantial business to
Trans World, except for the Fund's business, for which
he was paid a legitimate commission of over $20,000‘a
year.

Murray Simon, an Insurance Department Exam-
iner who conducted an examination of Trans World, told
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the Commission that the payments made to Winick under
this Agreement, which totaled $931,200 from 1972 through
1978, were disguised commissions for bringing in the

Fund's business:

Q. Are you saying, in effect, that
they, Trans World paid Winick ex-
cessive commissions and in order to
do so concealed them under the rub-
ric of a group representative
agreement or wunder the cover, I
should say, of a group representa-
tive agreement?

A, That is correct. . . . During
the testimony there was nothing to
demonstrate that they rendered any
substantial services that could re-
motely require the payment of
$1,000,000 for the service they
rendered.

* * *

Q. Was Mr. Winick able to identify
any substantial business that he
generated for this company, Trans
World, which would even remotely
justify the payment from a busi-
ness, moral or 1legal or ethical
point of view of a million dollars?

A. He claimed the company's worth
of business as of 1976 had greatly
increased.

It was true, but it had nothing
to do with his efforts.*

* Winick told the Insurance Department that he had
earned these fees by "creating an environment" which
allowed Trans World's group business to grow. But
he could not spe01fy any additional group bu51ness
which he brought in.
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Under the Group Service Agreement and the
 Group Representative Agreement, discussed above, WAI
received a total of $2.06 million from 1972 through
1978. Of these amounts, approximétely $1.3 million was
passed on to Wallach by Winick, pursuant to a separate-
agreement between WAI and WVB. Winick thereby acted as
a conduit for the payment by Trans World to Wallach of
illegal commissions disguised as "service fees“ and

"promotional fees."”

E. WVB's Group Insurance Sales Agreement with Trans
Wor 1ld

In January, 1972, WAI and WVB entered into an
agreement called a "Group Insurance Sales Agreement"”
under which WVB was to receive 5.82 percent (later 5.35
percent) of the Fund's premium, in return for Wallach's
allegedly performing four of the eight "services" which
were listed in Winick's Group Service Agreement with
Trans World. The following chart lists the "services,"
the fees Wallach received, and the reason why such

payments were fraudulent:
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(1)

(2)

(3)

(4)

(5)

Service. .

Review and
check master
contract

Install group
program in-
cluding dis-
tribution of
master policy
and certifi-
cates

Furnish en-
rollment

cards to

the Insurance
Company

Assist in col-
lection of
delinquent
premiums

Participate in
the resolution
of administra-
tive problems
with the '
policyholder

$1,305,057

Fees (Total)*

Comments

A broker's function,
compensated by
regular commissions

A broker's function,

also performed by
by Fund

Per formed by Fund

"Fund not delihquenf

A broker's function

The first listed service, "Review and Check

Master Contract," was duplicative of Serv-Co's contract’

with Trans World.

In addition, this task needs to be

performed only when the poliéy is issued and is one of

the tasks a broker normally performs on behalf of his

client without compensation above his commission.

Payments under this Agreement were not broken down

for each alleged "service."
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The second 1listed service, "Install group
program, including distribution of master policy and
certificates"_-— another service performed only when the
policy is put into effect -- was performed by the Fund.

As Wallach admitted to the Insurance Department:

Q. And distribution of certifi-
cates, which are the booklet certi-
ficates, did you do anything about
that? What did you specifically do
under that category?

A. Only in that I explained it to
the trustees, I explained it to the
fund, I took those portions of the
booklet which were of information
to the people that were to be in-
volved in receiving the claims, to
alert them to the requirements of
it and also instruct the fund as to
the proper payment of the premiums.

Q0. But you did not physically dis-
tribute the booklets to the indi-
vidual members, did you?

A. No.

The third listed service, "Furnish Enrollment
cards to the Insurance Company," also was performed by
the Fund. Wailach testified before the Insurance De-

partment:

Q. And there are enrollment cards
in your office?

A. No.
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Q. You do not prepare them or
handle them? B

A. No.

Groom likewise told the Insurance Department:

Q. Now, were any enrollment cards
duplicated and furnished to Trans
World? Were there any other sets of
enrollment cards anywhere other
than what we just discussed?

A. No.

Q. In other words, Winick didn't
have his own set of enrollment
cards? '

A. No.

Q. And Wallach didn't?

A. No.

The fourth listed service, "Assist in collec-
tion of delinquent premiums," did not have to be
performed by anyone, because the Fund was not
delinquent. Even if it had been delinquent, Serv-Co was
contractually obligated to cqllect premiums. Groom

testified:

Q. Did your office participate in
the preparation of premium billing?

A. You mean the monthly report for
producing the check that went to
Trans World?

Q. That's correct.

A. Yes.
-34-



Q. That was done internally, so to
speak, isn't that so?

A. It had to be. I have the fig-
ures in my office.

* * *

Q. Were you aware Mr. Winick was
getting paid for delinquent premi-
ums and being charged to vyour
funds? How often are you delin-
quent?

* * *

A. I don't really consider we are

ever delinquent.

The fifth listed service, "Participate in the
resolution of administrative problems with the policy-
holder ," was not a legitimate charge, since an insurance
broker performs those services to keep the business and
would receive no compensation above his basic commis-
sions for doing so.

Between January, 1972 and December, 1978, WAI
paid WVB $1,305,057* pursuant to the Group Insurance
Sales Agreement. In addition, WAI paid WVB a legitimate
commission of $93,512. All these payments were listed

as commissions on WVYB's books. The payments Wallach re-

* The $1.3 million figure was obtained by applying the
contract percentages against total premiums paid by
the Fund from 1972 through 1975; and from a review
of WVB's books covering 1976 through 1978. WVB's
books show that Wallach received about 5.75 percent
of premium, more than the 5.35 percent his contract
called for, during 1976 through 1978.
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ceived under the Agreement were not fees for performing
the listed services. They constituted illegal commis-
sions, disguised as fees for services under a sham

agreement.

F. The Fund's self-insurance arrangements with Wallach
and Serv-Co

In late 1978, Wallach recommended that the-
Fund become self-insured, purportedly in order to reduce

its expenses. This recommendation was accepted, and the

- Fund terminated its contract with Trans World as of

December 21, 1978.

As of January 1, 1979, the Fund entered into
agreements directly with Serv-Co, Wallach, and PPP after
negotiations between Wallach and Feinstein. The
Agreement with Wallach provided that he was to act as a
"coordinator" for the Fund's benefits and, in particu-
lar; that he would coordinate and review the performance
of Serv-Co. The Agreement also required him to consult
with the Trustees concerning the Fund's bénefit programs:
and to assist the Fund in the establishment of a "claims
review procedure." For these serviceé the Fund agreed
to pay Wallach purusant to a complex formula based upon
" the number of beneficiaries and the premiums that had
béen paid previously to Trans World. Under this formula

Wallach received about $178,000 a. year.
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The Fund also entered inté) a contract with
Serv-Co under which Serv-Co received about $99,000 a
year, requiring Serv-Co to perform services similar to
those it had performed in the past. PPP contracted to
process drug and dental claims for about $208,000 a
year.

At the time the Fund entered into these agree-
ments with Serv-Co and Wallach, Wallach entered into a
side agreement with Winick pursuant to which Wallach was
to pay Winick $50,000 a year for Winick's "aséistance.“
The Trustees did not know about this side agreement.

Testimony given by Groom made it clear that
the Fund's self-insurance program did not regult in any
additional work for Wallach or Winick, and that they
continued to receive large fees from the Fund for doing
little other than attending quarterly Trustees' meet-
ings and occasionally consulting on Fund matters.

Although the Trustees approved the contracts
between the Fund, on the one hand, and Wallach and Serv-
Co, on the other hand, they testified that they had no:
idea how much money Wallach and Serv-Co were to receive
under these agreements. The Trustees were also unaware
that Wallach was going to pass on to Winick $50,000 a
year of the moneys which Wallach was to receive under

his contract.
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Feinstein testified that he negotiated these
: agreemehts, and that he did know how much money Wallach
and Serv-Co (but not Winick) were to receive. He stated
that he was led to believe that the moneys Wallach and
Serv-Cb were to receive were consistent With what  they
had been paid between 1972 and 1978, and that such fees
had been approved by the Insurance Department. But, as
will be seen, the fees actually had been concealed from
the Insurance Department. Moreover, the fees they‘had
received in prior years were in fact, illegal commis-
sions paid them, not for services performed, but for
placing the business with Trans World.

The Fund paid Wallach and Serv-Co under these
Agreements for two years until Deéember,,l980,_When, in
light of this Commission's public hearings, the#Trustees
voted to discontinue Wallach's payments and to make
arrangements to«réplacevSerV-Co.

Several Trustees testified before the Commis-
sion that they approved Wallach's and Winick's contracts
without knowledge of material facts. Among these facts
were: (a) that Wallach and Feinstein were related by
marriage; (b) that Feinstein had served as a di;ecto:‘of
a company‘controlled by Wallach; and (c) that Wallach
and Winick‘had been receiving, out of the Local 237 pre-
mium, hundreds of thousands of dollars énnually,in il-
legal commissions and fees. These trustees further tes-
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tified that if they had been advised of these facts,
they would not have approved, or might not have approv-

ed, the Fund's 1979 contracts with Wallach and Serv-Co.

G. The Fund's losses from the fraudulent scheme

During its investigation of Trans World and
the brokers, the Insurance Department determined that
the Fund had, from 1972-1978, overpaid a minimum of $2.6
million for insurance. The Insurance Department arrived
at the $2.6 million figure after conducting a survey of
"retention charges" in the insurance industry.

The Insurance Department learned through its
survey that total retentions, including the cost of ad-
ministrative services under group insurance policies
similar in size to Local 237 policy, ranged between 6
and 10 percent of premiums. 1In contrast, Trans World's
retention charges to the Fund were 23 percent of premi- -
ums. | | |

In determining that the Fund overpaid $2.6
million for insurance, the Insurance Department took the
difference between Trans World's 23 percent retention
rate and an 11 percent rate, the highest permissible
rate in the Department's opinion. Twelve percent of the
premiums which the Fund paid Trans World, or about $2.6
million, was therefore calculated to be the total over-
charge.
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The $2.6 million figure does -not, however,
take into account the interest obtainable in an action
on the moneys fraudulently obtained from the Fund. 1If a
six percent simple interest factor is applied to the
moneys fraudulently taken from the Fund each year, the

true loss is over $3.5 million.*

H. The deception practiced by Trans World, Wallach, and
Winick

(a) Misrepresentations to the Fund

"As insurance brokers and consultants, Winick
and Wallach had the obligation to obtain insurance fof
the Fund at the best possible price, and they led the
Trustees of the Fund to believe they had done so.

Winick and Wallach defrauded the Fund by
fecommending insurance, not on the‘basis.of what was in
the interests of the Fund, but on the basis.of what was
in theif personal interests and then concealing these
facts from the Trustees. Specifically, they induced the
Fund to place insurance with Trans World because Trans
World was willing to pay them illegal commissions, and
they concealed these commissions from the Fund, from the

Fund's beneficiaries, and from the govetnment,

% Six percent is the rate of interest generally recov-
erable under New York law. CPLR §5004. 1In actions
at equity, however, the Court has the discretion to
set a higher rate of interest.
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Feinstein and the other trustees testified
that the Fund placed its business with Trans World in
reliance on assurances by Wallach and Winick tha£ Trans
World would provide the insurance at the lowest cost
available. 1In this regard, they testified that Wallach
and Winick led them to believe from the outset that many
lérger, more established insurance companies would not
insure the Fund because of its poor financial condition
and because it was a Teamsters fund. Feinstein testi-

fied:

During that period of time, we kept
finding companies either 1leaving
us, failing to continue to write
the kind of business we had either
because we were a municipal or we
were a union . . . and Mr. Wallach
found Trans World as a carrier that
would continue to write the risk
when the company previous to Trans
World told us that they were no
longer going to write that kind of
business.

Contrary to the representations made by.
Wallach and Winick, there is no evidence that a major
insurancé cdmpany would have been unwilling to take on
the Fund's business. It is clear that Beneficial was
willing to provide insurance, and that Wallach ahd
Winick broke off negotiations solely because Beneficial
was unwilling to meet their demands for excessive com-
missions. Moreover, there is no evidence that Wallach
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and Winick approached any insurance carriers besides
Beneficial before the Fund's business was placed with
Trans: World. Even if Trans World had been the only
available carrier, the Fund could have obtained insur-
-ance from Trans World at a cost which did not  include
the large illegal commissions paid to Wallach and
Winick.

In 1976, the Fund came under. the s¢rutiny of
the Comptroller of the City of New York, which was:then
conducting an audit of the Fund. At that time, the
Comptroller's auditors pointed out to the Fund that it
was paying excessive fees and commissions for its insur-
ance and that the insurance was‘tobvcostly overall.

Norﬁal procedureA would have célled for the
Fund to‘submfﬁ to the‘Comptroller's Office a written
response to thé draft. A final draft would then be pre-
pared incorporatiné the Fund's comments. In fact,}the
Fund's counsel had started to prepare. a written
response, and had contacted Winick, Mandel, and others.
to get their response to the auditors' concerns. The
response made by\Winick to counsel's inquiry graphically
illustrates the meahé by which Winick and Wallach
defrauded the Fund.

Oon or about November 23, 1976, Winick sent a
letter to the Fund's counsel purporting to set forth in-
formation, “whichAﬁé hope will be .useful in your réply
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to the City auditor who is currently auditing the Wel-
fare Funds." 1In response to questions the auditors had
raised as to the compensation received by the brokers,

Winick's letter stated:

The General Agent (Winick Asso-
ciates, Inc.) is paid commissions
in accordance with a schedule filed
with' the N.Y. State Insurance De-
partment. This schedule of commis-
sions is competitive with what
other Insurance Companies pay. In
addition, where the General Agent
(or Agent) performs services that
are normally done by the Insurance
Company, the General Agent (or
Agent) are paid service fees in
accordance with a schedule filed
with the N.Y. State Insurance De-
partment. The General Agent is
paid the total commissions and ser-
vice fees by the Insurance Company
and in turn pays the Agent (W.V.
Brokerage Corp.). These fees
are also competitive with what
other companies pay. (Emphasis
added)

Winick's 1letter was false and misleading.
Contrary to his representations, the commissions re-
ceived by WAI had not been filed with the Insurance DeQ
partment.v Moreover, contrary to the letter, the service
fees paid to WAI, and thereafter to WVB, had not been
filed. Nor were these fees "competitve with what other
companies pay." Indeed, the fees were impermissible.

~
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Counsel for the Fund had also inquired of
Winick as to whether competitive bids were sought for
the Fund's insurance in 1972. Winick's letter answered

this inquiry as follows:

You questioned also whether the
policy was ever put out for bids.
When we first came to Trans World in
January 1972, W.V. Brokerage and
myself went to various carriers to
show them the various details of
this risk. Beneficial National
Life Insurance Company, who had
been the carrier for the Drug
Coverage only, was approached to
take the whole risk and they re-
fused. We also went to Nationwide
Insurance, Prudential and Mutual
Benefit Life and all had rejected
us as they were not interested in
writing municipal unions at that
time. We went to Trans World and
reached an agreement which was com-
petitive with what was being charg-
ed other groups. (In fact, we were
even lower.) [Emphasis added]

These statements also were false. As previ-
ously noted, Beneficial did not refuse to insure the
Fund's benefits, but rather refused to pay unlawful com-
missions sought by‘Wallach and Winick. Winick's state-
ment that Trans World's fees were "competitive with what
was being charged other groups" was patently false, as
demonstrated by the Insurance Department's later survey
which revealed that Trans World's charges for adminis-.
tration were about two and one-half times the norm.
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Winick responded to counsel's inquiry by
presenting what purported to be invitations he had ex-
tended to four major insurance companies to bid on the
Fund's business. Winick thereafter told the Fund that
these insurance companies had declined to bid, and he
gave the Fund letters to that effect from the insurance
companies. However, Winick did not reveal that at least
one of these insurance companies -- Mutual of Omaha
("Mutual") -- had indicated a serious interest in offer-
ing coverage. Mutual only declined to bid when Winick
told an officer of Mutual that the price for placing the
insurance would be illegal commissions payable to him of
at least 9.5 percent, as well as additional ‘fees.
Another insurance company to which Winick had written
did not even provide coverage for welfare funds.

Thus, Wallach and Winick misled the Fund in
1972 by telling the Fund that Trans World was the only
insurer available. They misled the Fund again in 1976
by representing that they had made genuine but unproduc-
tive efforts to obtain less costly insurance, and they
lied to the Fund's counsel about the fees and commission

they were receiving.

(b) Concealment of fees from the Insurance Department

The New York State Insurance Law, §§204(4) and
221(7), requires that all payments made by an insurance
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carrier for commissions, services, and administration
on group insufance be in accordance with a schedule of
fees filed by the carrier with the Department.* As a
matter of practice, if the fees are too high the Depart-
ment will not‘accept the schedule for filing. The Code
of Ethical Praétices ("Code“)** sets forth the Départ—
ment's policy that on union group insurance these
payments can be made only for the reasonable value of
four itemized services.*** (Codé; §2(c) (1)).

Under'ité contracts with Trans World, Serv-Co
was responsible forv all filings with -the Insurance

Department. As stated above, Winick had been told by

* Every violation of the Insurance Law is a misdemean-
.or in addition to any other penalty provided by law
(I.L. §5).

** The National Association of Insurance Commission-
ers ("NAIC") in addressing the corruption and de-
pletion of welfare and pension fund assets at its
convention on December 2-5, 1957, adopted the Code
of Ethical Practices as a declaration of applicable
principles on the proper conduct of insuring wel-
fare and pension funds. The NAIC adopted the Code
to serve as a complement to "... existing state
insurance laws as require that insurance benefits
be reasonable in relation to the premiums charged,
and which prohibit unfair discrimination, rebates,
misrepresentation, misleading or deceptive acts,
and other unfair trade practices or unfair methods
of competition, as being prejudicial to the
interests of beneficiaries of insured welfare and
pension funds." The New York State Insurance
Department fully subscribed to the Code by circular
letter dated December 19, 1957 and by adopting 11
NYCRR Part 202 (group life insurance).

*** These four itemized services are: (1) issuing
certificates; (2) maintaining employee records;
(3) billing premiums; (4) processing claims.
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Beneficial that the commissions he and Wallach were
seeking were excessive and would not be approved by the
Insurance Department. After Trans World agreed to pay
the commissions, Serv-Co did not disclosebthe fees to
the Insurance Department, having been told by Beneficial
that the Department would disapprove them. When
questions were later raised about their fees, Winick and
Wallach repeatedly assured the Trustees that the fees
paid by Trans World had been duly filed with the
Insurance Department. These representations were false.

Trans World's payments to WAI under the Group
Service Agreement were concealed from the Insurance De-
partment. They were not in accordance with the schedule
of fees to be paid in connection with union welfare
cases which Trans World had filed with the Insurance
Department.* The payments by WAI to WVB also were not

filed with or disclosed to the Insurance Department.*¥*

* The schedule which WAI did have on file with the De-
partment conformed with the Code. But the payments
actually made to WAI under the Group Service Agree-
ment did not conform with the schedule on file and
did not conform with the Code. Serv-Co's officials
told the Department that the wrong schedules had
been filed "by mistake."

** Trans World has argued that the fees paid by WAI to
WVB did not have to be filed because they were not
paid by Trans World, the insurance company. In our
view, this contention is absurd. If accepted, it
would allow insurance companies to avoid the limita-
tions on commissions merely by paying the excessive’
commissions indirectly through a third party, as
happened here. Trans World also claims that it
first learned about these payments to WVB in 1978.
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Trans World's fees to WAI and to Serv-Co (and
PPP, the administrator and payer of claims on dental and
drug coverage) also were not .in accordance with fee
schedules filed by Trans World with the Department.* 1In
short, the fees received by Wallach -aﬁd Winick were

concealed from the Insurance Department.

(c) Concealment of fees from the ‘United States Depart-
ment of Labor '

The Welfare and Pension Plans Disclosure Act
of 1958** required welfare plans to disclose certain in-
surance information to the United States Department of
Labor on a "Form D-2." The Employee Retirement Income
Security Act of 1974 ("ERISA"),*** effective January 1,
1975, superceded the Welfare and Pension Plans Disclo-

.sure Act, and required welfare plans to make comparable
2

* Trans World has argued that the Serv-Co contract did
not have to be filed because Serv-Co was performing
the functions of a group department for Trans World.
But Serv-Co was not a division of Trans World. It
was, by the terms of the Consulting -and Administra-
tive Agreement, an independent contractor (Agree-
ment, §1, p. 1). :Moreover, even if payments under
consulting agreements may not have to be in accor-
dance with filed schedules, payments under adminis-
trative agreements must be. Since this was an ad-
ministrative agreement, combined with a consulting
agreement, the payments to Serv-Co had to be in
accordance with a filed schedule and they were not.

** 29 USC §1001, et seq, effective January'l; 1975.

*** 29 USC §301, et sé&q.
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disclosures on a "Form 5500." A major purpose of these
disclosure requirements is to make a matter of public
record the total fees and commissions paid to insurance:
brokers and others in connection with union welfare fund
_ insurance, in order to deter kickbacks and other illegal
commissions.

Both Forms required reporting funds to dis-
close the names of each recipient’of fees and commis-
sions and the amounts paid to them. From 1968 through
1978, these Forms were annually submitted by the Fundhto
the United States Department of Labor.

The financial data concerning the fees and
commissions paid by Trans World were prepared by Serv-
Co, submitted for review to Trans World, and then deliv—‘
ered to the Fund. This information was then incorpo-
rated in the Forms, which were filed by the Fund with
the Department of Labor. The data were also included in
"Summary Annual Reports" which the Fund was required to,
and did send annually to all of its 14,000 participants.‘

The fees and commissions paid to Wallach and
Winick were not fully disclosed to the Department of
Labor. Indeed, in all of the filings with the Depart-
ment of Labor, Wallach was never listed as a recipient
of commissions and fees of any kind. Trans World'é
-"promotional" paymegts to WAI, under the Special Group
Representative Agreemént, also were not disclosed.
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Rather, they were treated by Trans World as overhead
costs and, on that theory, not revealed as commissions,
even though, as shown vabove, they clearly were
commissions to Winick.

- Trans World's payments to Serv-Co (and to PPP)
were not specifically identified either, but were in-
cluded in the Forms, lumped together with other items,
as a "charge for risks or contingency." A fcharge for
risk" is the profit margin of the insurance carrier for
taking the risk; a "charge for contingency" 1is the
amount the insurance carrier sets aside for protection
against unforeseen events. By 1umping the fees paid to
Serv-Co and PPP with other charges, under the category
"charge for risks or contingency,"” the total
administrative charges to the Fund were concealed.

An examination of the filings with the Labor
. Department would not have revealed how much Trans World
was paying to third parties, such as Wallach and Winick,
for fees and commissions. = Wallach received about $1.3
million in commissions from Trans World from 1972
through 1978. Yet he was not idenfified‘as the recipi-
ent of any fees in the filings. WAI was identified as‘
the recipient of "service" fees but no mention was made
of its receipt of $931,200 as a "Group Representative"
of Trans World. Moreover, because Serv-Co was not
identified, there was no way to tell frqm the filings
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that Winick was being paid twice for performing the same
illusory services--once through WAI and again as a

shareholder in Serv-Co.

(d) Concealment of fees from the Fund's beneficiaries

Under its collective bargaining agreements,
the Fund was required to send each of its participants
Summary Annual Repofts of the business and affairs of
the Fund. These reports‘included certified fiﬁancial
statements showing the Fund's income, expenditures, and
related matters. The Reports also included the finan-
cial data concerning the fees and commissions paid by
Trans World.

In preparing the Summary Annual Reports, the
Fund used data furnished by Trans World and prepared by
Serv-Co concerning the fees and commissions Trans World
had paid. This data consisted of nothing more than the
information contained on the Form 5500's, which Trans
World had submitted to the Fund for filing with the
United States Department of Labor. Since, as mentioned
above, the Form 5500's failed to properly disclose the
payment of fees to Serv-Co and Wallach, the same omis-
sions were repeated in the Summary Annual Reports.

As a result, the participants in the Fund
could not determine from the Summary Annual Reports the
total service fees paia by Trans World, at the Fund's
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expense, to third parties associated with the Fund. Nor
could they tell that large payments were being made to
Wallach.

* * *

As brokers, Wallach and Winick were fiducia-
ries, and therefore, they had a duty to disclose to the
Fund the amount of their compensation from Trans World.
They also had a duty to assist the Fund in obtaining in-
surance at the most reasonable rate.* In blatant dis-
regard of these obligations, Wallach and Winick sought
to obtain insurance from the company which would provide
them with the largest commissions--indeed illegal com-
missions--rather than the least costly insurance. | To
accomplish this, they hid the commissions they were re-
ceiving by disquising them as "service fees" and "promo-
tional fees." Then, they concealed these payments from
the Insurance Department, the Department of Labor, and

the Fund.

* In Brink v. DaLesio, 82 F.R.D. 664 (D.C. Maryland,
~ -1980), Alfred Bell provided consulting, administra-
tive, and insurance brokerage services to Teamsters
Local 311 welfare fund. The fund's administrative
costs were twice the average cost for similar funds.
Bell failed to inform the trustees that various of
the fund's insurance carriers also paid him for cer-
tain administrative services charged to the fund.
In holding Bell liable to the fund, the Court stated
that a broker has: "a duty . . . under the common
law to divulge the amount of compensation he is re-
ceiving from the insurer as well as a duty to assist
the insured in obtaining insurance at the most rea-
sonable rates."
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In addition, they ’fraudulently led the
Trustees to believe that they had placed the insurance
on the basis of competitive bids with the least costly
available carrier and that their fees had been approved
by the Insurance Depaftment. In our view this course of
conduct.constitﬁted fraud, under applicable Federal and

State law.*

* See Title 18 United States Code §1341 (Mail Fraud),
and New York Penal Law §§155.05 and 155.35 (Grand
Larceny Second Degree).
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IV. THE INSURANCE DEPARTMENT'S INVESTIGATION

On Septémbe; 20, l978,lthe Insurance Depart-
ment commencedAa formal\investigatibn of fhe premiums
Trans World was charging‘fhe Fdnd and othér uniohvwél—
féfe funds. The existence of thevexcessive chérgeé ﬂad
been brought to the Insurance Departﬁent's éttention by
Robert Nuding, Chief of the Depaftment‘s'Pplicy ﬁrépch
in Albany. Nuding had determined that the "refentionéﬁ
Trans World was charging the Fund were averaging about
23 percent of premiums. He concluded, in a letter to
the Department's counsel, that this was "a ripoff of
massive proportions," and so advised the Department's
General Couhsel.

In 1978 and 1979, the Insurance Department
conducted its investigation, which invol&ed taking tes-
tiﬁony from officials of Trans World, and from Wallach,
Winick, Serv-Co, and others. This testimony revealed
that Wallach and Winick were being paid large fees fo:'
services which were actually performed by the Fund's in-
ternal staff. |

The investigation also incorporated a survey
done by Nuding which established that the normal cost of
insurance for iarge welfare funds is in the area of 6 to-
10 percent of premiums. |

By the fall of 1979, the Insdraqce‘Department,
had detérmined that Trans onrld‘had »overcharged=the
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Fund by at least $2.6 million between January 1, 1972
and December 31, 1978. The Department demanded that
Trans World repay one-half of these overcharges to the
Fund and admit violations of the Insurance Law. Trans
World took the position that if it had to make restitu-
tion, so should Wallach and Winick, who had received a
large part of the overcharges. As Sidney Glazer, Asso-
ciate Counsel, of the Department, testified before the

Commission:

Q. Did (Trans World) indicate that
they felt if any restitution that
would be made that they would want
the third-party administrators to
be included?

A, Yes. They also took the posi-
tion that if retentions were exces-
sive they were in large part based
upon their payment of high fees of
excessive fees and, therefore, the
Department should include the
demand we were making upon Trans
World for return of monies, include
the third-party administrators who
had received these excessive ser-
vice fees, include them as respon-
dents in these demands, so they can
contribute toward any restitution.

Negotiations followed involving the Insurance
Department, Trans World, Winick, and Wallach. During
the negotiations, Trans World proposed that the Settle-
ment Agreement provide that the settlement was a "full,

fair, and complete" recovery of all overcharges.
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Glaser testified:

.posal:

Q. I would 1like to call your
attention to paragraph 6 of the
proposed stipulation.

* * *

“That contains 1language which
Superintendent Lewis referred to, I
believe, as follows.

"Having obtained a full, fair,
and complete recovery of all charg-
es of Trans World and the other
Respondents deemed by it to be
excessive, the Department will
neither take nor initiate any fur-
ther actions or proceedings ...".

Was that provision found objec-
tionable by the Department?

A. Yes. The characterization of

the recovery as full, fair, and
complete was objectionable to us

because, indeed, it was a fifty

percent recovery, and we in no way
wanted to characterize or obscure

‘the fact that it was a fifty percent

recovery, that it was not a full re-
covery.

The Insurance Department rejected

Q. Did Mr. Jordan [counsel to
Trans World] or any of the other
participants in this settlement ex-
press apprehension or concern about
the possibility of Trans World or
its service providers being sued by
the Fund?
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A. Yes, they did.

Q. What was said in substance with
respect to that?

A. The Department would not parti-

cipate in any way in precluding the

trustees of these funds or the ben-
eficiaries from attempting, if they

saw it to be their duty or their

wish, to obtain any further monies

in the matter.

By November of 1979, Trans World, Wallach,
"Winick, and the Insurance Department had agreed in prin-
ciple to a settlement involving restitution of $1.3 mil-
lion to the Fund. However, Trans-World, Wallach, and
Winick were apprehensive about making payment without

assurances that they would not later be sued by the Fund

for excessive charges not covered by the settlement.
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V. FEINSTEIN'S RESPONSE TO THE INSURANCE DEPARTMENT'S

INVESTIGATION AND THE SETTLEMENT

Feinsteih learned thaf”':the Insurancé
Department was conducting an investigation by no later
than March, 1979{:vAt a Trﬁstées' meefing on March 16,
1979, he‘told‘the‘Boérd-that the Insufaﬁce Department
‘'was "objecting fé the amounts of money which Trans World
retained for payment of administrative expenses,
coﬁmissions, fees and other expenses beyond the payment
of claims."* However, Feinstein went on £o:te11‘the
Trustees £hat "all fees; commirssions and chargés were
alwaYs oh record with the Inshrance”Department,;as_well
asbéuf>premium§ énd‘they,Were.aQare of them;" As noted
:préviodsly, this -statemeht was false. Theb.fées,
-commiééions, and charges made by Tfans WOfIa had.not
been duly filed with the Insurance Department.

Sometime ‘later in 1979, Feinstein asked
Harold L. Fisher, Esqg., who was counsel to Local 237
(and not the Fund), to .meet with Albert Lewis,
‘Super intendent of Insurance, to discuss the
‘investigation. Lewis testified ‘that during a brief
-meeting Fisher told him he was representing Feinstein
personally, and that one of the Insurance Department's

attorneys allegedly was "out to get" Feinstein. Lewis

* The quotations are taken from the minutes of a
meeting of the Trustees held on March 16, 1979.
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replied that no éuch vendetta was being conducted by his
office.

In his appearance before the Commission,
Feinstein testified that he sent Fisher to the Insurance
Department to learn what the investigation was about, so
that the Trustees would be fully informed as to any
overcharges that were being made by the Fund's insurance
carrier; When asked why he sent Fisher, rather than the
Fund's counsel, he said he did so because Fisher had a
personal relationship with Superintendent Lewis. In
fact, Lewis testified that Fisher made no inquiry as to
the nature of the investigation, or Trans World's over-
charges. He merely expressed to Lewis a concern that
the Insurance Department not conduct a personal vendetta
against Feinstein who, of course, wés hot the subject of
the investigation.

Despite Fisher's visit to Lewis, the investi-
gation went forward and reached a point of settlement by
the end of 1979.

In November, 1979, officials of Trans-World,
and its counsel, met with Feinstein, Wallach, and Harold
Baer, Jr. of Guggenheimer & Untermyer, coﬁnsel to the
Fund, to discuss the proposed settlement with the Insur-
ance Department. At this meeting, the Fund was asked to
provide releases as a condition of the settlement.
Feinstein respondedv that the Fund could not give
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releases without first deﬁermining' whether  the
settlement was approprLate. Subsequent events raise
serious doubts as to Feinstein's actual intentions in
seeking such a determination.

Shortly thereafter, the Fund, through its
counsel, retained William M. Mercer, Inc. ("Mercer"), a
subsidiary of Marsh & McLennan, a large insurance bro-
ker, to analyze the pfoposed settlement. William
Mackie, a vice-president of Mercer who was in charge of
the matter, testified that on December 19, 1979, he was

retained to:

. « o evaluate the [1.3] as to
whether or not it was an acceptable
offer and should they, the union,
seek more money, should we, in our
evaluation, determine that maybe it
should have been something else
other than [1.3], we should get
back to them and tell them about
that.

Mackie testified that at a meeting on December
14, 1979, he was told by Andrew Fisher, Esg. -- counsel
not to the Fund but to Local 237 itself -- that if he was
able to justify the settlement, and the Fund later re-
ceived the proceeds, the Fund might hire Mercer to tell
the Fund "what kind of benefits they could buY’with the
$1.3." Mackie conceded that in saying this "counsel
might have been whetting my appetite to take on the
account." Mackie was also told that time was of the
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essence and that he had to reaéh a conclusion as to the
settlément in less than two weeks.

In mid-December, 1979, Mackie undertook to
read twenty seven volumes of testimony given to the In-
surance Department and other extensive material, and to

render an opinion within two weeks. Mackie testified:

We were asked to evaluate all
of the circumstances and to get
back within fourteen days, given in
Harold Baer's communication to me,
in his letter, approval to go ahead
with a stated rate and come back to
him with a verbal report over a pe-
riod, at the 1latest, within four-
teen days, and that they may re-
quire at some time later a written
report.

On January 30, 1980, Mackie met with Feinstein
and Baer and reported his conclusion that the settlement

was acceptable:

At 9:30 on January 30th [I] met
at 216 West 14th Street on the third
floor with Barry Feinstein [and
Harold Baer] . . .

[I1t had to be [the 30th be-
cause] I couldn't make the verbal
presentation to Harold Baer for one
reason or another, and Harold put
it off until I could make the
presentation to him and Barry
Feinstein at the same time.

The verbal presentation was
nothing more than, we think, the
settlement offer was a good one and
you should grab the money and run.
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Satisfied with the oral report, Feinstein
told Mackie to write a written report. Then, Baer con-
veyed Mackie's opinion to Trans World's attorneys, and
Feinstein conveyed it to Wallach. Armed with the knowl-
edge that Mackie had reported the settlement was
"acceptable," and that it was therefore unlikely that
they would face a lawsuit by the Fund, Trans World,
Wallach, and Winick entered into the settlement with the
Department, which was formally executed on March 19,
1980. |

Although Feinstein and Baer had conveyed
Mackie's conclusions to Trans World and Winick, the
Trustees of the Fund were totally unaware that Mercer
had been retained, that he had orally reported to Fein-
stein and Baer, and that the results of his study had
been communicated to Trans World and Wallach. It was
not until March 21, 1980 that the Trustees were even in-
formed that Mercer was being retained. The minutes of

the Board Meeting of March 21 read, in part:

... the Fund has hired the consul-
tant firm of Marsh McClennon to re-
view the entire matter to determine
the appropriateness of the settle-
ment.

This will be a very involved study

and will be fully reported so a de-
cision can be made on agreement.
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Thus, the Board was led to believe on March 21
that Mackie was about to embark on a "very involved
study" of the settlement whereas, in fact, Mackie had
already finished the "study." As Mackie testified, his
work in evaluating the settlement was "98 to 99 percent"”
complete by March 21.

On April 24, 1980, Mackie submitted a written
report setting forth the conclusions he had reached ear-
lier as to the settlement. His report confirmed the In-
surance Department's finding that Trans World's 23 per-
cent retention charges were excessive, and concluded
that "the retention charges should have averaged between
12-14% of annually-paid premiums for the benefits pro-
vided during the indicated period."

In testimony before the Commission, Mackie
said that the 12-14 percent figure was a consensus of
several persons in his firm who had experience with‘sim-
ilar funds. However, further testimony established that
the consensus was reached during an informal conversa-
tion, without the benefit of any relevant data. In ef-
fect, it was no more than a "quess estimate." Moreover,
Mackie was unable to cite a single example of a fund
whose retention rate was as high as 12-14 percent. The
Insurance Department had concluded that a retention of
6-10 percent would be normal for a fund of this size.

~
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Mackie subsequently testified to the Commis-
sion that had he been aware of certain facts which he
claimed had not been brough£ to his attention, he would
have concluded that the proper retention rate was lower
than 12-14 percent.* For example, Mackie said he was
totally unaware of the services performed by Groom's
staff. In other words, he did not know that the Fund
was largely self-administered.

Mackie's report went on to note that the set-
tlement of 1.3-million had "effectively reduced reten-
tion:charges to an average of 17%." Nevertheless, the
report concluded that the settlement was "reasonable and
justified," particularly in light of Mackie's wunder-
standing that, "Trans World did not attempt to conceal
or gloss over any rates or administrative expenses
maintained during the contract period."** Emphasizing
that the fees Trans World had been fully disclosed,

Mackie's report stated:

* The Fund's counsel demonstrated to the Commission
that much of the material which Mackie claimed he
requested, and was not given, was in fact sent to
him. Thus, it appears that Mackie rendered his
opinion without reading many of the critical docu-
ments furnished him.

** Mackie also claimed that, if sued, Trans World could
make certain arguments to justify even a 17 percent
rate. On the other hand, his report also noted that
there was outstanding interest due the Fund.
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Their aggregate charges, premium

rates and expenses were submitted

and received by the State Insurance

Department as required, and appar-

ently not disputed until the recent

investigation. As the industry

watchdog and arbitrator of impro-

prieties, we may assume that more

drastic measures would have been

imposed much sooner by the State

Insurance Department if deemed

necessary. :

This critical statement in Mackie's report
was false. In fact, the charges and expenses of Trans
World had not been submitted to the Insurance Depart-
ment, as required, and had never been approved by the
Department.

In early March of 1980, Mackie and one of his
associates met with Harold Baer, Jr. and one of his
associates to discuss a draft of Mackie's report.
Mackie and Baer have informed the Commission that during
that meeting, and on at least one earlier occasion,
Mackie specifically discussed with the Fund's counsel
the statement in his\report to the effect that Trans
World's charges and expenses had been duly submitted to’
the Insurance Department. Nevertheless, Mackie's
report was submitted to the Trustees in the form quoted
above.

When the Commission asked Mackie to explain
the basis for the statement in his report that the fees

paid by Trans World had been disclosed, he informed the
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Commission under oath that his report referred to the
Form 5500's Submitted by the Fund. However, the Form
5500's were not filed with the Insurance Department, but
rather with the United States Department of Labor (as
the Forms thémselves indicate). Moreover, as noted ear-
lier in this report, the Form 5500's filed by the Fund
did not disclose the payment of fees to Serv-Co and to
Wallach. Therefore, the Forms could not have revealed
to the Insurance Department all the fees and commissions
paid by Trans World even if, as Mackie claims to have
believed, they had been filed with the Insurance
Department. |

Moreover, on or about April 2, 1980, before
Mackie's report was completed,_‘the Fundfs counsel
furnished Mackie a copy of the Settlement Agreement
between Trans World and the Insurance Department. . That
Agreement contained an admission by Trans World that it
had paid commissions\and fees in connection with its
group life and accident and health insurance that were
not filed with the Insurance Department, in violation of
§§204(4) and 221(7) of the Insurance Law. Mackie
testified that he read the Settlement Agreement quickly
but "probably didn't even realize what I was reading.”

On June 25, 1980, Mackie's report was discuss-
ed at a meeting of the Board of Trustees. After review-
ing the report, and a statement by counsel concerning
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legallissues which would be involved in an action to
recover the overcharges, the Trustees unanimously
adopted a resolution "that the settlement be accepted"
and the matter be "closed." At the time this resolution
was adopted, the Insurance Department had already reach-
ed its seftlement with Trans Wotld, Wallach, and Winick
three months earlier, and the Fund had accordingly been
paid approximately half of the overcharges. For the
Fund to "accept" the settlement, and "close" the matter
was to surrender, without compensation, a valid, addi-
tional claim of at least $i.3 million and, with inter-
est, as much as $2.3 million. Yet that is what the
Trhstees proceeded to do.

According to the minutes, the Trustees then
directed the Fund's counsel to draw up "limited re-
leaées," which would release Tfans World, Wallach, and
Winick from liability for all matters covered by their
settlement with the Insurance Department. In other
words, the Trustees voted to release Trans World,
Wallach, and Winick from 1liability for all the
overcharges they had made to the Fund, éven thouéh the
settlement had recovered only half of those overcharges, .
and Mackie's own report, as flawed as it was, had itself
concluded that betweeh $600,000 and $1.1 million, plus
interest, was still owing to the Fund.

The minutes also state that before the
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Trustees voted to release Trans World, Wallach, and
Winick, Feinstein told'them that aIl’of thegcommissions»
and fees recelved by Wallach and W1n1ck "had been flledv
w1th the State and not rejected " Th1s was a v1ta1
statement. If Wallach's and W1n1ck's fees had been
properly flled, then the Trustees mlght reasonably have
believed that the Fund had simply been overcharged. It
was precisely the concealment and non-filihg of the
commissions and fees that proved that Wallach Winick,
and Trans World actlvely defrauded the Fund In this
case, had the Trustees known that the fees‘ and
commissions had not been f11ed, it would have been far
less likely that the Trustees would seek no further
recovery from Trans World, Wallach, and W1n1ck. It
might also have led to a term1nat1on of the ex1st1ng
contracts between the Fund Wallach, and Serv-Co.
Feinstein, on behalf of Wallach and Wlnlck,

represented that all fees and commissions had properly
been filed with the State. The statement was made to
the Trustees in the presence of Mackie and Baer. Both
knew or had cause to know that the representatlon was
not true, yet neither made any effort to correct this
grossly misieading statement.‘ |

| ' In the spring of 1980, the Fund”gaVe Machie a
second retainer. ‘This-nas tobanalyzeuthe administratiOn'
of the Fund by Serv—Co and Wallach to nhom‘the Fund's
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programs had been entrusted after the Fund became self-
insured on January 1, 1979. In the summer of 1980,
Mackie reported that Serv-Co's operation was not profes-
sional, and he recommended that his firm replace Serv-
Co. Mackie testified that Feinstein responded as

follows:

Just keep in mind whatever we do has
got to involve Billy Wallach be-
cause that man has saved the Fund
countless thousands of dollars, and
he may have said millions, . . . in
everything he has done.

Mackie testified that Feinstein told him to
take up with Wallach the possibility of Mercer's replac-

ing Serv-Co:

A. [We] all had a meeting, myself,
Mr. Feinstein, Mr. Baer, Mr.
Fisher [in July, 1980] . . . Dur-
ing the meeting [Feinstein] called
Billy Wallach . . .

His comment at the time, if I
remember correctly, was Billy, I'm
coming out to use your pool tomor-
Yow . o .

And then he said . . . I've got
your friend Bill Mackie here.

And then there was something
said on the other side, and Fein-
stein laughed a little bit, and be-
tween the two of them they kind of
arranged that I would meet with
Billy Wallach during the following
week.
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Q. What was the purpose . . . in.
your dgetting together with Mr.
Wallach? :

A. The purpose was . . . to discuss
Serv-Co . . . and how they could be
replaced [by Mercer]. '

Q. And why would you be discussing
that with Mr. wallach?

A. My understanding is that Mr.

Wallach 1is a consultant to the

Fund, and that he was acting on the

orders of Mr. Feinstein.

Mackie met three times with Wallach to discuss
whether Mercer would replace Serv-Co. Wallach made it
clear that he would not approve the substitution unless
he, Wallach, was also going to be involved in the future
administration of the Fund. Moreover, Wallach insisted
that Winick would have to be involved too, even though
Mackie's report had been highly critical of Serv-Co,

which was to be replaced. As Mackie described his con-

versations with Wallach:

A. [Olne thing that did come out
in the conversations was . . . my
personal feeling about the Serv-Co
operation. And I told him, I think
they are a shlock operation . . .

And we did talk about Winick in
particular, and he was kind of
pushing me, at one time he even
asked me if Mercer would be inter-
ested in buying Serv-Co.

And I said, "Not in your fond-
" est dreams," . . .
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And then he asked me, he said
something to the effect about hav-
ing to have Winick with him because
Winick was like a right-hand man to
him.

* * *

Q. And did he indicate to you, did
he urge you . . . to somehow include
Mr. Winick in whatever arrangements
were being discussed for the
[Flund?

A. [Wallach said,] if Winick and
I, meaning if I had any problems
"with Cal Winick, that wWallach and I
would have some problems.

Q. What did that statement by him
mean to you at the time?

A. That unless Winick and I and

Wallach could see eye to eye, more

than likely there would be no fur-

ther Dbusiness relationship with

Mercer.

Mackie's discussions with Feinstein concern-
ing changes in the Fund's administration apparently were
suspended when it became known in the late summer of
1980, that this Commission was conducting its investiga-
tion. Public hearings were held in November of 1980, at
which Mackie testified that Feinstein had insisted that
Wallach continue as the Fund's advisor, despite
Feinstein's knowledge of the results of the Insurance
Department's investigation.

At the public hearings, Feinstein testified
that the contracts between the Fund, on the one hand,’

and Wallach énd Serv-Co, on the other hand, were being
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reviewed and that no decision had been made as to wheth-
er they would continue as the Fund's consultants and
administrators. Feinstein stated that he wanted to ex-
amine the matter in light of‘whatever findings the Com-
mission would make. Thus, in November, 1980, a full
year after he knew for certain that Trans World,
Wallach, and Winick had made gross overcharges to the
»Funa, Feinstein told the Commission that the Fund might
still continue to .use thejéefvices of Wallach and Serv-
Co.*

Subsequently, Feinstein informed the Commis-
sion that in December, 1980, the Trustees voted to dis-_
continue Wallach's services as of January 1, 1981 and to

replace'Serv—Cd when a substitute was found.

x Testimony at the Commission's hearing established
that the Trustees were unaware of Feinstein's dis-
cussion with Mackie concerning Wallach's continued
involvement. :
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VI. FEINSTEIN'S EARLIER EFFORTS TO PROTECT WALLACH AND

~WINICK - THE COMPTROLLER'S AUDIT

The Insurance'Department's investigation was
not the first occasion on which Feinstein attempted to
protect Wallach and Winick at the expense of the Fund.
Féinstein testified repeatedly and emphatically that he
first learned that Wallach and Winick were receiving ex-
cessive fees in 1980 through the Insurance Department's
investigatidn. The facts show he learned much earlier.

In late 1976, Feinstein learned that thé Fund
was being audited by the New York City Comptroller's
Office, and that the auditors believed the Fund was pay-
ing grossly excessive amounts to Trans World for insur-
ance. Feinstein did not tell the Board of Trustees about
this but rather aﬁtempted to refute and block the audit.
This incident casts light on Feinstein's attitude toward
Wallach and Winick.

In 1975 Arthur Puchalsky, an éccountant with
the Comptroller's Office for twenty-five years, became
chief of the division authorized to conduct welfare fund
audits. Puchalsky believed that welfare fund éudits had.
been unreasonably neglected, since New York City con-
tributed great sums into welfare funds and had no direct
control over their management. Moreover, welfare funds
historically had been subject to fraudulent and incompe-
tent management. i
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In late fall, 1976, Puchalsky érdered one of
his auditors to begin an audit of the Fund.  After com-
pleting the preliminary review of the Fund's reécords,
Puchalsky and the field auditor, Robert Rosenfeld,
focussed on five areas: the cost of insurance; the pur-
chase and improvement of the Fund's building; the place-
ment of Fund money in non-interest bearing accounts; the
allocation of expenses bétween the Fund and the Local
237 union; and travel and entertainment expenses of the
Trustees.

By early April, 1977; Puchalsky and Rosenfeld
had completed a draft audit réeport on the Fund. Accord-
ing to Puéhé‘lsky,' the draft was forwarded to Martin
Ives; the First 6éputy Comptroller; and sent to thé
Fund.

The draft, which was sent to the Fund and its
counsel and was later discusséd by Feinstein personally
with the Comptroller's office, was highly critical of
' the Fund's management and its purchase of insurance.
With respect to the Fund's insurance program, the draft
made serious allegations of ovércharges ahd excessive
commissions. Thus, it statéd on pagé one that: "The
Fund is not purchasing the bést benefit package at the
lowest cost," and it unfavorably compared the Fund to
the United Federation of Teachers' Welfare Fund, by
stating that, "ohly 7.5% of the UFT's expenditures were
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for insurance administration and claims handling as
compared to 26% for the Fund." The draft also criti-
cized the Fund for failing to "obtain bids and for fail-
ing ‘to go to the large insurance carriers regularly
writing insurance for union welfare funds." 1In addi-
tion, the draft\was critical of other practices of thé
Fund, such as excessive travel aﬂd entertainment ex-
penses for the Trustees and payment by the Fund to the
Union of large sums for ostensible services to the Fund.

Although counsel to the Fund had been prepar-
ing a written response to the Comptroller's audit, the
Fund did not produce a written response. As Puchalsky

testified:

0. With whom did you have [a] con-
ference in order to attempt to ob-

tain written responses to the

audit?

A. I believe I spoke to Mr. Baer
on a number of occasions, request-
ing the written response.

Q. What were his reasons for not
sending written responses to you?

A. If my memory serves me correct,
I believe he indicated that the
response would be forthcoming
shortly. However, I never received
it. Subsequently, I was notified
by the First Deputy [Ives] that he
had been contacted and they wished
to have an exit conference at the
Comptroller's Office.

<
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The meeting to which Puchalsky referred was
held on April 22, 1977. It was arranged by Feinstein,
through Richa;d Wells, lthe Comptroller's executive
assistant from 1974 through 1980, whom Feinstein knew.
Wells testified about his conversations with Feinstein

as to the audit:

At some point, some years ago,
Mr. Feinstein mentioned to me that
the Comptroller's Office was per-
forming an audit of his Union and
that people in his organization
disagreed with some of the thrusts
or conclusions or whatever you
would call them, of the Comptrol-
ler's Office.

And he inquired how his people,
or he in fact might get in touch
with- the right people in the Comp-
troller's Office to pursue the
matter to discuss their differ-
ences.

Q0. What did you tell him?

A. . . . I probably told him what I
told the hundreds of other people
who called me with similar kinds of
questions relating to different
functions of our office.

I said, I'll look into it and
get back to it.

Q. What steps if any did you sub-
sequently take as a result of Mr.
Feinstein's conversation with you?

A. I believe that I spoke to Mr.

Ives, the First Deputy Comptroller
and told him about the conversa-
tion.
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Wells and Ives both testified that, following
this call, they met Feinstein for lunch near Feinstein's
office where, Ives recalls, they discussed the audit.* A
few days later, Feinstein, Baer, and Wallach met with
Ives, Puchalsky, and Rosenfeld for several hours, and
discussed the draft report. The auditors recall that
throughout the discussion of the Fund's insurance costs,
Feinstein vigorously asserted that the Fund was getting
the best protection at the least cost.

After the meeting, Ives asked Puchalsky and
Rosenfeld to do some additional work on the insurance
issue. According to Puchalsky, Ives‘was "concerned with
standards. How can we make an allegation without having -
a standard of comparison . . ." \

Puchalsky received no instfuctions to final-
ize the report because Ives had decided that, as he tes-
tified, "many of the significant audit comments and
recommendations were not adequately supportive and were
not adequately documented," and that he "needed to ob-
tain the additional data concerning welfare funds to be
able to establish whether charges like that are high."

Ives testified that because of the 1lack of
documentation for his auditors' opinion that the Fund's

charges were too high, he ordered the audit indefinitely

* Feinstein testified that he had no recollection of
this luncheon. Wells recalls it but did not recall
what was discussed.
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suspended, and he promulgated "Directive No. 12"* to get
such documentation.
* * *

On April 26, 1979, Charles L. Smith, Regional
Administr;tor of the United StatéS'Department of Labor's
Labor-Management Services, wrote Comptroller Goldin to
inform him of an audit of the Fund which had been start-
ed by Smith's office. The Department of Labor ("DOL")
concluded that it lacked jurisdiction over the Fund and
discontinued the audit. Before doing so, however, the
DOL réached conclusions about the Fund very similar to
those reached earlier by the Comptroller‘s auditors. As

Smith wrote the Comptroller:

In the course of our audit questions were
raised regarding the fund's apparently high

* Directive No. 12 requires city employee welfare
funds to provide the Comptroller's Office with:

1) an annual report prepared by a CPA;

2) two management letters, one prepared by a CPA
and another, by the Board of Trustees;

3) the annual report distributed to a fund's mem-
bership; and

4) a copy of Federal Form 5500 with ‘supporting
schedules or a financial statement prepared
according to a format copied by the Comptroller's
Office from the Form 5500.

Much of the information sought by Directive 12 was
already available. City employee welfare funds
were required under collective bargaining agree-
ments to submit a yearly audit performed by a CPA
to the Comptroller. The Form 5500 is a public
record on file with the Department of Labor. A
welfare fund's annual report is widely distributed
and can be simply obtained from the welfare fund on
request. 28



administrative expenses, excessive insurance
retention charges and improper allocation of
union expenses to the fund . . . It 1is
thought that your office would have an
interest in this matter and if so, our file on
this discontinued audit is available for your
review. [Emphasis added]

After receipt of this letter, Comptroller Goldin ordered
that the audit of the Fund be resumed, nothing having
been done on the audit since its suspension by Ives two
years earlier.*

In connection with the audit's resumption,
the auditors obtained a copy of a  "Report of
Investigation" prepared by the DOL. .The DOL Report
raised issues and made findings similar to those in the
Comptroller's 1977 draft audit report. The Report
stated, for example, that there were "questionable
practices with regard to the insurance policy purchased
by the trustees to provide benefits. Also the ratio of
expense to contributions is high." It also stated that
"an analysis of retentions made by the New York
Insurance Department for a similar group of policies
with similar premium volumés showed that retentions
ranged between 6% and 8%." As previously noted, Trans
World's retention charges averaged about 23 percent of

premiums from 1972 through 1978.

* The Comptroller testified that it "was possible
that I would have made a copy of this letter, sent
a copy of this letter to Mr. Feinstein; I don't
know."
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In November, 1980, the Comptroller's Office
finally»released its audit of the Fund. The audit re-
‘Port found that the Fdnd;s}internél édmiﬁistrative ex-~
penses -aVeréged‘ 15.3 percent of New York City's
contributions to the Fund from:1975 through 1978, as
compared to an average of 9.4 percent for chex-welfare
funds -of c?mparable size. The high. expensesriwere
«atttibuted in part to the Fund's practice of paying
Local 237vover $200;000 annually to reimburse the Union
for the alleged services of Union representéfives in
explaining benefits to Fund-participants. The report was
highly critical df this practicef The report wés.also
véry critical of excessive expenses incurredu by the
Trustees for travel and conferences, the ﬁnder;éharging
| of the Union for rent, the payment of_vfees to
consultants for unspecified services, and similar

acts.*

* The Comptroller's Audit noted that the Fund, and
Local 237, had retained Walter Eisenberg, a Labor
Arbitrator for the City, and John Zuccotti, former
Deputy Mayor, as "independent fiduciaries" to re-
view the Fund's payments to Local 237. The Report
took strong issue with the findings of these fidu-
ciaries and concluded that their findings were not
documented. ' : ‘

The Audit also neted the payment of various fees to

other consultants, including $144,228 paid to Pro--

gram Planners (a pension and administrative con-

sulting firm run by Jack Bigel). The Audit criti-

cized the Fund for making such payments without ap-

propriate written agreements detailing the types
. of services to be provided by such consultants.
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The Comptroller's audit supports the Commis-
sion'é own determination that the Fund has wastefully
managed its assets. From 1972 through 1980, the Fund's
participants obtained only about 65 cents in benefits
out of every dollar the Fund received from New York
City. |

With regard to the insurance costs, the audit
merely cited the results of the Insurance bepartment's
investigation and the refund of $1.3 million to the
Fund. It ﬁoted that Wallach and Serv-Co had continued:
to act as consultants to the Fund after it became self-
insured and recommended that the Fund solicit bids upon
the termination of Wallach's and Serv-Co's contracts.

| The data derived from Directive 12, the need
for which purportedly had délayed the audit for over two
years, was not incorporated or uéed in the final audit.
Ives testified that by the time the audit was done, the
Insuranée Department had completed its investigation‘
and, therefore, the Comptroller made no independent
"findings about the insurance issues and merely referred
to the results of the Insurance Department's investiga-
tion.* The audit made minimal reference to the Insur-

ance Department's findings. Thus, it ignored entirely

* The data from Directive 12 was used in a report
published by the Comptroller in February, 1980
which discussed the internal administative ex-
penses incurred by various funds.
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the question of whether the settlement by Trans World,
Wallach, and Winick had been in full satisfaction of thé
Fund's claims. The report therefore failéd to note thét
at least $1.3 million, plus interest, in excess chargés
were still unaccounted for. |

In testimony before the Commission, Feinstein
repeatedly asserted that he did not know until March,
1980, when the Insurance Department announced the re-
sults of its investigation, that Trans World, Winick,
and Wallach had received excessive fees. Indeed, hé
castigated the Insurance Department for not bringing
those facts to his attention earliér.

The facts surrounding the audit by the Comp-
tfoller's office belie Feinstein's testimony. It is
clear that Feinstein knew as early as 1977 of claiﬁs bf
the Comptroller's Office that the Fund was paying too
much for insurance, and that Trans World was making ex-
cessive payments for commissions and administrative
charges.

As noted above, the Fund's counsel éskedv
Winick £o respond to these claims, whereupon Winick sent
them a letter that included patently false representa-
tions to the effect that he and Wallach had obtained
competitive bids for the Fund'é insurance and that their
fees and commissions were competitive and had been
approved by the Insurance Department.
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The fraud practiced by Wallach and Winick does
not, however, excuse Feinstein's response to the ques-
tione raised by the Comptrolier's effice concerning the
exeessive fees and commissibhs. Feinstein cleafly
should have referred this mefter to the Trustees for an
inquiry as to exactly what fees Wallach and Winick were
reeeiving and whether such fees were excessive. Taking
Winick's word tﬁat the‘"the schedule of commissions is
competitive with what other Insurance Companies pay" was
to accept the self-serving‘statehent of a person who was
“one of the very subjects of the aﬁditof's accusations
concerning excessive fees; |

» Instead of seeking independent opinion to
determine the validity of the auditors'vallegations,
Feinsten called WelIs, Comptroller‘Goldin's executive
assiStant and chief political aide; to complain about
the éuditors. Then he met with Ives and Weils at iunch,
at which the audit was discussed. Finally he, Wallach,
and Baer met with the auditors‘ahd aggressively defended
the Fund's insurance program. ”

Feinstein's efforts to prevent release of the
Comptroller's audit in 1977 bore fruit at that time.
The Comptroller, Harrison J. Goldin, and the First Depu-
ty Comptroller, Martin Ives, have asserted that the de-
cision to suspend the 1977 audit was based purely on
professional consid;rations. They have stafed that they

-83-



could not responsibly have criticized the Fund's pur-
chase of insurancé, orl.any of ifs other management
practices, withoutvpossessing comparable’dafa on other
funds. Directive 12, they state,‘was designed tQ p;ovide
the Comptroller's office Qith the data requifed to
compare one fund to another. |

However, the data played no important part in
the Comptroller's final audit report on the Fund.
Moreover, there were other ways in which the Comptrol—‘
1er;s office could>have obﬁained additional data con-
cerning insurance costs without having to sus?end the
audit for, as it turned out, mbre thah two yéars. |

Comptroller Goldih has testified that he did
not believe Ives was affected by his priﬁate discussions
with Wells and Feinstein, although vfhe Comptroller
recbgnized that Feinstein's contacts With Wells and Ives

might have had "an appearance that‘can be misconstrued":

Q. It certainly was not a usual
practice, . . . for your executive
assistant and your First Deputy
Comptroller . . . to sit down dur-
ing the course of an audit for lunch
"with the subject of that audit who
might be highly embarrassed by its
conclusions, and who happened to be
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a major political figure whose
support is very important at
election time to the City of New
York?

A. 1In retrospect, I can see why it
is you are saying that given what we
now know, there could be an appear-
ance that could be misconstrued. I
see your point.

' Comptroller Goldin testified that he makes

every effort to insulate himself from the audit process:

My audit program is kept wholly
independent from my political ac-
tivity. Mr. Ives is not involved in
my political activity at all and
certainly the people under him and
the 1levels of administration and
management that we have 1in' the
audit 1level operations are fully
insulated and fully detached.

Therefore, they make decisions

based on their own professional

judgment. Those decisions are not

cleared with me. Those decisions

are not reviewed by me.

The Comptroller's philosophy, that audits
should not be affected by political considerations, is
commendable. But such a policy would require that the
audit process be removed entirely from political con-
tacts. In this case, that did not occur in the sense

that Feinstein, a supporter of the Comptroller, was able

to go outside ordinary channels to meet with Ives in the

-85-



presence‘of the Comptroller's chief poiitical aide.* The
Commission has no way of determining whether this
contributed to Ives' decision to suspend the audit. But
the fact remains that, after Feinstein's intervention,
the audit was suspended for a considerable period of
time. During that period of time, Trans World, Wallach,

and Winick continued to defraud the Fund.

* Wells also testified that, in November, 1980,
several months after leaving the Comptroller's
office, he learned that the Audit Report was about
to be released and immediately notified Feinstein.
Feinstein expressed a concern about the tone of any
press statement which might accompany the Audit's
release. Wells then reviewed a draft of the press
release and suggested changes in its wording to the
Comptroller. s ’
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VII. THE FAILURE OF FEINSTEIN AND THE BOARD OF TRUSTEES

TO PROTECT THE FUND

Under Local 237's collective bargaining
agreements, and as a matter of common law, the Truétees
of the Fund had fiduciary obligations to preserve the
Fund's assets and minimize its expenses. The record
shows that Feinstein and the Trustees failed to meet
these obligations.

The Fund has seven Trustees.* Each of them is
an officer of Local 237 and each became'a“Trustee be-
cause he or she was an officer of the Union. They be-
came officers of the Union after their nominations for
Union office were approved by Feinstein.

It is clear that the Trustees merely rubber
stamped decisions made by Feinstein as to the policies
and management of the Fund. Indeed, the testimony re-
vegled that there had never been a dissenting vote cast
by a Trustee on any issue during the period from 1972
through 1978.

Wallach and Winick became the Fund's brokers

* The following are the persons who have served as
Trustees during the period from 1972 through the
present. (PRESENT BOARD MEMBERS): Barry Feinstein,
1964-Present; Edward Cervo, 1970-Present; Melanio
Cuebas, 1975-Present; Pauline Dyer, 1967-Present;
Carroll Haynes, 1978-Present; Frederick Kennedy,
1971-Present; Frank Scarpinato, 1972-Present.
(PAST BOARD MEMBERS) : Robert Beverly, 1964-1978;
Arthur Foley, 1964-1975; John Koch, 1964-1973.
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solely on the basis of Wallach's relationship with Fein-
stein and without any independent evaluation by the
Trustees.. Feinstein brought in Wallach in 1967‘without
advising the Board as to the naturebof their relation-
ship and without disclosing that he was a Director of
Wallach's Lion Insurance Company.

The Trustees, including Feinstein, testified
that they relied én the advice of Wallach and Winick in |
placing the Fund's insurance with Trans World. They
also testified that they knew Wailach and Winick were
being paid by Trans World,vbut they did not know how
much‘they were ‘being paid. In substance, the Trustees
claimed that their main concern was with the amount of
the Fund's premiums paid to Trans World, and that so
long as the premiums were "competitive" they were not
particularly concerned about the size of fhe fees and
commissions received by Wallach and Winick. As Edward

Cervo, one of the Trustees, stated:

Everything we talked about at
Board meetings as I remember was
total package. We talked in terms
of premiums.

And all the information I ever
been made aware of was that what-
ever bids were made were made 1in
total packages, this would be the
total cost. .« .

-88-~



The Trustees met with Wallach and Winick on a
regular basis at quarterly Board meetings and occasion-
ally at out-of-town seminars and conferences. They tes-
tified that Wallach and Winick also entertained them
from time to time.* Yet the Trustees never inquired
what fees Wallach and Winick were receiving. Moreover,
they never reviewed, or had counsel review, any of the
contracts between Trans World, Wallach, and Winick.

Groom testifiedvthat his sfaff performed such
functions as issuing certificates, maintaining enroll-
ment cards, preparing bills; distributing booklets and
processing claims. The staff also spent a considerable
amount of time answering questions from beneficiaries of
the Fund and explaining their benefits to them. For
these services, the Fund allocated over $400,000 a year.
In addition, the Fund paid Local 237 about $200,000
annually, purportedly to reimburse the Local for time
spent by its business agents and employees in explaining
the Fund's benefits to the members.

If the Trustees had reviewed the contracts, it
would have been evident fhat (a) Serv-Co, Wallach, and
Winick were being paid ostensibly to do many of the

things which were being done by Groom's staff and

* Wallach, for example, each year gave a party for the
Trustees at a cost exceeding $1,000.
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‘(b) Wallach and Winick were being paid ostensibly to
perform services for which Serv-Co was being paid. It
also .would have been evident that the brokers were being
paid large fees for the performance of "services" such
as "education of agents" or "installment and resolicita-
tion", which could not properly be charged to the Fund.

In early 1979, the Trustees learned that tﬁe
Insurance Department was investigating Trans World. The
Trustees knew that the investigation involved claims
that excessive fees were being charged by the insurance
company to the Fund.* The Trustees weré assured by
Feinstein that the investigation was "routine." ~At no
time did they make an independent inquiry to determine
the nature of the investigation, or the validity of the
allegations that the Fund's charges were excessive. In- -
stead, the Trustees took the attitude that they should
await the results of the Insurance Department's investi-
gation before taking any action. As Carroll ‘Haynes, a

Trustee, put it:

We were waiting for the inves-
tigation to be completed. After
the investigation is when . . . to

"analyze the situation.

* Groom testified as a witness before the Insurance
Department on April 17, 1979, at which time he was.
accompanied by the Fund's counsel, Harold Baer, Jr.,
"Esq.
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You areiasking me to say that a
person was guilty and before the
decision came out, you had had a
good relationship with that partic-
ular person. .

You are saying because of an
investigation you should have done
this.
The Trustees acted irresponsibly in failing
to inquire about the factsbhnderlying the iﬁsurance De-
‘partménf's investigation. It may not have been the
responsibility of fhé Trusfees to determine whether its
brokers, Wallach and Wihick, or Trans W&rld, had coh—
plied with ali.the'requifeménts of the ihéurance Law.
But it was theif job to assure that the Fund was not
being charged excessive fees. That was a responsibility
which thé Trustees had at all times, regardless of
whethef an investigétidn‘was being conducted. Rather
than giving the Trustees an excuse for deferring their
Vown'inquiries, the Insurance Department's'investigation
made it especiélly important for them to inquire fully
.intb the relatiénships bethen Trans World, Wallach, and
Winick. | B | |

In March of 1980, the.Trustees learnéd that

Trans World, Wallach, and Winick had agreed to pay $1.3
million to reimburse the Fund for excessive charges.
This séttlement.clearly put the Trustees on,notice that
the Fund had been grossly overcharged. Despite the

Trustees' assertions that they had previously deferred
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looking into. the matter until the Insurance Department's
investigation was ‘overy the Tfustees continued to
_refrain from taking ény action #ith.respect to Wallach
and Winick. | |

‘ The Trustees testified that when they learned
about the settlement they hired Mercer to determine
whether the settlement was reasonable. They apparently
regafded this as an appropriéte response to the payment
by Trans>World, Wallach, and Winick Qf the $i.3 million.

This response was notbsatisfactory. Mercer

was hired in order to determine whether the $1.3 million
was ample restitution, or whether additional'monéyé were
~ due the Fund. But whether or not additional moneys were
due, the Trustees knew that Trans World, Wallach, and
Winick had received lafge sums 6f mohéy from the Fund to
which they were not entitled. bInvthese circumstances,
it was incumbent upon them to replace these unfaiﬁhful
fiduciaries. 'That Wallach and Winick had paid back,
uﬁdet compulsion, some of the money they had improperly
received, did not make them fit persons to continue
handling the Fund's assets.

| Mackie reported that a proper retention
charge would have been 12-14 percent of premiums.v Eveh
aécepting his-figure, which he later admitted was too
high, Trans World, Wallach, and Winick owed the Fund be-
tween $680,000 and ,$l'l million, plus‘interest, above

-92—.



the $1.3 million which they had returned. Yet the
Trustees unanimously voted not to sue.

The Trustees undoubtedly relied on counsel's
advice, and on Mackie's report, in deciding not to sue.
But whatever advice they may have received from counsel,
it is hard to understand their decision not to sue, in
light of the large sums still owing the Fund and the
facts uncovered by the Insurance Department. Moreover,
there is no conceivable justification for the Trustees'
decision to continue to employ Wallach and Winick as the
Fund's consultants in view of the results of the Insur-
ance Department's investigation. In our opinion, the‘
Trustees' actions can only be explained by Feinstein's
total domination of the Board and his personal reluc-
tance to sue Winick or Wallach, with whom he was so
closely{associated, or to discontinue the Fund's rela-
tionship with £hem.

There is little doubt that the Trustees were
misled as to the practices engaged.- in by Wallach,
Winick, and Trans World. For example, the Trustees were '
told that Wallach and Winick had sought competetive bids
for the insurance. Invfact, no genuine effort was made
to seek competitive bids. The Trustees were also told
that all of the fees and commissions had been duly filed
and approved by the Insurance Department. In fact, such
commissions and fees had - been systematically concealed.
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Moreover, the Trustees were provided with data and:
information by Trans World which purported to set forth
the commissions and fees which were paid. In fact,
those reports were incomplete and misleading.

The Trustees testified that they had no knowl-
edge of the arrangements whereby Winick paid over to
Wallach $1.3 million in service fees which Winick re-
ceived from Trans World. They also testified that they
did not know that Winick was the beneficiary of duplica-
tive contracts, whereby he was paid once through WAI for
allegedly performing certain services and again through
Serv-Co for allegedly performing the same, or
substantially overlapping, services.

The Trustees testified that if they had known
of these matters and other facts discussed in this Re-
port, such as Feinstein's familial and business rela-
tionship with Wallach, they would have terminated the
relationships between the Fund and Wallach and Winick.
Thus it is clear that, in approving the relevant con-
tracts, the Trustees were defrauded.

This does not excuse what the Commission be-
lieves was their failure to properly exercise their
responsibilities to preserve the Fund's assets. The
Trustees relied on Wallach and Winick in the administra-
tion of the Fund. Yet, when facts were brought to their‘ 
attention indicating that the Fund had been the victim
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of a "ripoff" by Wallach and Winick, Feinstein was
williﬁé to continue using them as consultants, and the
Trustées did not question Feinstein's judgment. 1Indeed,
it appears that Wallach and Winick would have continued
indefinitely as the Fund's advisors -- with perhaps some
cosmetic changes in their functions and fees -- if the
full story concerning the practices engaged in by Trans
World, Wallach, and Winick had not been brought out by

this Commission.
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VIII. THE ROLE OF COUNSEL ' ' o T

In December 1972, the Fund retained Guggen-
heimer and Untermyer, and Harold Baer, Jr. of that firm,
as counsel. Guggenheimer & Untermyer represented the
Fund and not any individual Trustee or group of
Trustees. As counsel, Baer attended Trustee's meetings
regularly, and he and the firm performed various tasks
relating to the Fund's business including litigation,
the preparation of opinions as to duties of Trustees,
review of contracts, and like matters.

In late 1976, Guggenheimer and Untermyer -
learned that the Comptroller was doing an audit of the:
Fund. Counsel then asked Winick and Mandel about thev
auditors' allegations concerning the Fund's insuranée
costs. As mentioned previously, Winick responded to
these inquiries by making deliberate misrepresentations

to counsel concerning the fees and commissions he and

Wallach were receiving, as well as other matters _"

relating to the Fund's insurance costs.

Gﬁggenheimer ‘& ‘Untermyer began a written

respbnsé to the Comptroller's report, but- their response
never was finished. fInstéad, a meetingbwas held at the
Comptroller's office, which Féinstein arranged thrdugh
Wellg, to discuss the auditors' draft report.'_At that
meeting; Baer-wés pfeseht when Feinstein viégtoésly“de—-"
fended the Fund's iﬁsurance costs. | | |
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There is no reason to doubt that Guggenheimer
& Untermyer was deceived by Winick when they made in-
quiry about the auditors' allegations. On the other
hand, counsel did not see fit to tell the Trustees about"
the allegations of the auditors, or to recommehd to the
Trustees that an independent consultant be retained to
determine the validity of the auditors' claims. In-
stead, counsel apparently thought it sufficient to rely
upon Wallach and Winick who themselves were charged by
the auditors with taking excesive fees.

If counsel had recommended that an indepen-
dent consultant be retained, or if counsel had reviewed
-the various insurance contracts between Trans World and
the brokers, the fraudulent scheme perpetuated by
Wallach and Winick might have been uncovered.

In April, 1979, Baer represented Robert Groom
when he testified as a witness in the Insurance Depart-
ment investigation. The questioning of Groom by the In-
surance Department made it evident that the Department
believed the fees paid earlier to Trans World and Winick
were excessive, that Winick had been paid for services
which actually were rendered by Groom's staff, and that
Winick had been paid for services which were not propef
charges under the Code of Ethical Practices. Similar
questions had, of course, been raised earlier by the.
Comptroller's auditors. Nevertheless, apparently
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counsel again did not recommend to the Trustees that an
independent consultant be retained to determine the
validity of such changes. Rather, counsel appears to
have adopted the same "wait and see" attitude concerning
the Insurance Department investigation which the
Trustees expressed to the Commission.

When the Insurance Department investigation
was completed, Baer met with Morton Greenspan, Chief
Counsel of the Insurance Department, to discuss a number
of unrelated matters. .During the course of their cdn—
versation, Greenspan suggested to Baer that the Fund
consider suing Trans World and the brokers.
Guggenheimer & Untermyer furnished the Commission with
evidence that its attorneys did research as to legal
theories that might be used as the predicate for a
lawsuit. Yet, Baer advised the Trustees that a suit
probably would not be productive.

The Commission 1is perplexed by counsel's
opinion in 1light of the evidence that Trans Wworld,
Wallach, and Winick had systematically overcharged the
Fund for years and made fraudulent misrepresentations to
the effect that the insurance charges and fees had been
filed with, and approved by, the Insurance Department.

As noted earlier in this Report, at the meet-
ing of the Trustees on June 25, 1980, at which the Trus-
tees voted not to sue Trans World, Wallach, or Winick,
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the Trustees reviewed Mackie's Report, which stated:

Their aggfégate charges, premium

rates and expenses were submitted

and received by the State Insurance

Department as required, and appar-

ently not disputed until the recent

investigation. As the industry

watchdog and arbitrator of impro-

prieties, we may assume that more

drastic measures would have been

imposed much sooner by the State

Insurance Department if deemed

necessary.
At the Trustees meeting, and on prior oécasions, Fein-
stein told the Trustees that Trans Wbrid's fees and
charges"had all been approved by the Insurance Depart-
ment.

Baer informed the Cdmmission, by letter dated
February 27, 1981, that he and one of his associates had
met with Mackie and reviewed a draft of Mackie's report.
As already noted, they specifically discussed the
statement in the report that Trans World had not
concealed its rates and administrative expenses.
Indeed, as a result of their discussions, a section in
the draft of Mackie's report, referring to the alleged"

submission of the fees to the Insurance Department, was

changed.*

* The draft stated that Trans World's "service charg-
es, premium rates and expenses were filed." The
final report dropped reference to "service charges"
and referred instead to "aggregate charges" appar-
ently with referernce to the disclosures made in the
Form 5500's. However, as previously noted the Form
5500's were not submitted to the Insurance Depart-
.ment, and they clearly did not fully reveal the fees
paid by Trans World. _
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In late March, 1980, Guggenheimer vand
Untermyer received a copy of the Settlement Agreement
between Ttanszerd and the Insufance Depaftment, which
reflected Trans World's admission that the fees and com-
missions had not beén duly filed.

Yet, Qhen Mackie's report was discussed at the
Trustees' meeting on Junev25, 1980, Baer did not bring
to the Trustees' attention the fact that Trans World's
fees had not been filed. Nor did counsel correct
Feinstein when he told the Trustees that the feés had
been'accepted by the Insurance Department. Thus, when
the Trustees decided not to sue, it was without
knowledge that Trans World, Winick, and Wallach had not
only overcharged them but had lied to them and had

concealed their fees from the Insurance Department.
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IX. THE ABSENCE OF CONTROLS OVER THE EXPENDITURE

OF MONEYS BY THE FUND

In recent years, the payment of supplemental
benefits to public employees has become an increasingly
important part of their compensation. Currently, New
York City alone contributes more than $140 million annu-
ally to union welfare funds.

Prior to 1975, the Federal Government and the
States had concurrent jurisdiction over welfare funds.
Therefore, prior to 1975, the Insurance Department ac-
tively reviewed New York State's welfare funds through
its Pension and Welfare Unit.

In 1975, the Employee Retirement Income Secu-
rity Act ("ERISA") (29 USC §1001) became effective in
1975. ERISA preempted thé states froh regulating pri-
vate welfare funds which thereafter fell under the
jurisdiction of the United»States Department of Labor .
and the Treasury Department. As a result, the Pension
and Welfare Unit of the Insurance Department, which had
consisted of about 60 persons, was disbanded.

Although ERISA preempted local regulation of
welfare funds generally, it did not affect local juris-

diction over public employee welfare funds, which were
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exempted from the coverage of ERISA.* In  short,
although it appears to be widely believed that the
Federal government reviews the administration of all
welfare funds under ERISA, the Federal govérhment/has no
present authority to do so with respect to public em-
ployee welfare funds.**:

New York State has no program equivalent to
that created by ERISA for the control of public or pri-
vate welfare funds. 1In the area where New York State
has not been preempted, its statutory power to regulate
such funds is found in Article III-A of the New York In-
surance Law, which gives the Insurance Department power
to examine into: the affairs of employee welfare funds.
However, the Insurance Department has taken the posi-
tion, citing a 1956 opinion by the Attorney General
(1956, Op. Atty. Gen. 187), that it does not have ju-

risdiction over unilaterally administered welfare funds

* Section 1003(b) (1) of ERISA explicitly exempts
"governmental plans" from the statute's coverage.
It has been held that since. the Local 237 Fund was
established by a government, i.e., the City of New
York, its administration is not subject to the pro-
visions of ERISA, Feinstein v. Lewis, 477 F.Supp.
1256 (S.D.N.Y. 1979). o ‘ .

** -Even with respect to the welfare funds subject to
ERISA, it has been reported that the DOL is unable
to exercise close supervision since there are a very
large number of funds which file reports under
ERISA, and the Department of Labor has allocated
only about 250 persons to enforce ERISA,
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such as Local 237.% o

'since public employee welfare funds are not
subject to Federal regulation under ERISA,’and unilater-
ally‘administered public welfare funds may not be sub-
ject to State jurisdiction under the Insurance Law, a
fund such as the Local 237 Welfare Fund is totally un-
regulated by public authorites. Such funds are, as
noted above, required to file reports with the City
Comptroller's office and are subject to audit, but the
Comptroller has no power to take remedial action with
respect to abuses uncovered by an audit.

The Insurance Department's investigation,
'which resulted in the payments to the Fund by Trans
World, Wallach, and Winick, arose under the Department's
power to investigate insurance companies. As Superin-
tendent of Insurance Albert Lewis testified, this resti-
tution was achieved "in a somewhat fortuitious 'back
door' manner in that an examination of the Trans World
Insurance Company revealed inordinate services fees."

As Superintendent Lewis noted further, even ;

this "indirect intervention" by the Insurance Depart-

* Section 37-A of the Insurance Law defines employee -
welfare fund as meaning funds "established or main-
tained jointly by one or more employers together
with one or more labor organizations." Thus, the
Attorney General's opinion seems inapplicable to a
fund such as Local 237's since it was clearly
"established" by contract between Local 237 and the
City and is clearly "maintained" by the City's year-
ly contributions.
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ment can be easily avoided by funds adopting self-
insurance programs; In this case, the Local 237 Fund
became self-insured in January, 1979, so that the In-
surance Department had no power to seekvrecoveries of
excessive fees paid thereafter by the Fund to Wallach
and Serv-Co.* And, of course, the Insurance Department
presently has no jurisdictién over the Fund.

In order to remedy some of the gaps which
allow many welfare funds to go unregulated, the Insur-
ancé Department submitted a proposal in 1980 to the New
York State Legislature for an amendment to the Insurance
Law and Banking Laws which would have explicitly ex-
tended the authority of the Insurance and Banking De-
-partments to cover unilaterally administered public
welfare funds.

The proposed amendment would thus have elimi-
nated the disparity in supervision between jointly
administered and unilaterally administered funds. This

amendment was not adopted.

* As previously noted, even after January 1, 1979 when
the Fund became self-insured, Wallach and Serv-Co
continued to receive large fees from the Fund.
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X. FINDINGS

A. Criminal Violations

In the opinion of the Commission, the Fund was
the victim of criminal fraud. From 1972 through 1978,
Wallach and Winick together sought and obtained over $2
million under sham contracts which they did not intend
to perform and did not perform.

The Fund paid a premium to Trans World which
was inflated by the illegal commissions Trans World paid
to Wallach and Winick. The Fund paid the premium on the
basis that the commissions and fees were necessary énd
proper compensation for services actually performed.

Wallach and Winick assured the Fund that the
fees they received were proper, had been approved by the
Insurance Department, and that the premium paid to Trans
World was the lowest available. In fact, their fees
were not for performing legitimate serQices but were il-
legal commissions given in return for placing the Fund
business with Trans World. Moreover, the premium, far
from being the lowest available, was grossly inflated
because it included the illegal commissions and exces-
sive fees paid to Winick, Wallach, and Serv-Co.

In addition, from 1979 through 1980, Wallach
and Winick together received $356,000 under a service

~
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contract that was also procured by fraud. 1In éhfering
into this contract, the Board of Trustees was not given
material information that Wallach and'winickghad de-
frauded the Fund for over six vyears; that Wallach was
Feinstein's relative; that Feinstein had-been:a director
of one 6f Wallach's insurance companies; that Wallach
had agreéd to pass on a substantial portion of his fees
to Winick; and that Wallach was to be paid over $177,000
a year.

- The Fund‘was also defrauded by'being'deprived
of the honest and loyal services of its brokers and the
Fund's chance to bargain for the least‘costly insurancé
with all the relevant facts before it. As brokers . and
‘consultants to the Fund, Wallach and Winick had a fidu-
ciary dufy to seek insurance for‘the Fund at a fair and
reasonable cost. They betrayed the trust which the Fund
had in them. They obtained insurance so as to maximizeﬁ
their illegal commissions. They failed to disclose to
the Fund thevmoneys they received. They fraudulently
induced the Fﬁnd to purchase insurance from Trans»World ‘
by asserting, and creating a false record, that novdther
insurance company would insure the Fund's benefits. All
these facts were concealed from-the Trustees by Trans
World as well. | |

=7

These acts constituted a scheme to defraud the
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Fund in violation of Federal* and State law.**

B. Breaches of Fiduciary Duty

Mismanagement and abuses of welfare funds de-
prive workers of the benefits to which'they are enti-
tled. Labor officials, as administrators of these
funds, and those affiliated with them, have fiduciary
responsibilities in managing the funds. They are in a
position of trust. When these officials fail to exer-
cise their responsibilities working men and women suffer
the loss.

Throughout this Commission's hearings, Fein-

* Title 18 of the United States Code §1314, makes it a
federal offense to "devise any scheme or artifice to
defraud" in which a mailing occurs. The elements of
the offense of Mail Fraud are (1) the use of the
mails in furtherance of (2) a scheme to defraud.
U.S. v. Corey, 566 F.2d 429 (S.D.N.Y., 1977).

This statute was applied in U.S. v. George, 477 F.2d
508 (7th Cir., 1973), cert. den., 414 U.S. 827
(1974), in which the Court found that Zenith Corpor-
ation had been defrauded by a purchasing agent's
placement of business with a supplier who paid kick-
backs to the purchasing agent. The Court found that
there was a scheme to defraud because Zenith was de-
prived of the purchasing agent's "honest and 1loyal
services" in seeking suppliers for its products.
The defendant's fraud consisted of his holding him-
self out to be a loyal employee of Zenith but actu-
ally not giving his honest and faithful services to
the company by withholding from the company material
knowledge concerning the moneys he was receiving
from the supplier and the supplier's willingness to
sell its product for less money.

** Penal Law §§155.05 and 155.35 make it a Class D
felony to obtain property by "false pretenses."

-107-




stein and the Trustees repeatedly asserted that the
Fund's benefits were superior to those offered by other
public employee funds.

The Commission has seen no evidence that the
benefits of the Fund were superior to those offered by
cémparabie funds. In any event, those benefits could
have been obtained from Trans World without paying il-
legal commissions to Wallach and Winick. Tﬁe plain duty
of the Trustees was to manage the Fund in such a manner
that its assets not be dissipated by the payment of
unlawful and excessive commissions and fees. This duty
is owed by the Trustees to the public employees who are
the beneficiaries of the Fund. 1In a broader sense, it
is a duty which they owe to the taxpayers who prdvide
"New York City with the money it contributes to the
Funds.

The Commission finds that the Trustees, and
particularly Feinstein, breached this obligation. The
Trustees clearly abrogated to Feinstein virtually all
responsibility for decisions affecting the Fund's vital
interests. They made no effort independently to deter-
mine whether the Fund's insurance program was economic
or proper. Even when they learned of the Insurance De-
partment's investigation, they declined to make inqui-
ries, which a prudent man would make, to determine
whether Trans World'; charges, and Wallach's and

-108-



Winick's fees, were reasonable and proper. In the face
of a settlement whereby Trans World, Wallach, and Winick
were compelled to pay the Fund $1.3 million, the
Trustees declined to institute suit for excessive
charges not repaid and continued the arrangements which
were enriching Wallach and Winick at the Fund's expense.
The Trustees would have continued to do so, we believe,
if this Commission had not exposed the facts set forth
in this Report, causing the Trustees belatedly to
terminate the Fund's relationship with Wallach and
Winick.

Feinstein's conduct is more egregious. He re-
tained Wallach to handle the Fund's insurance, knowing
that Wallach had no experience in group insurance, and
he failed to disclose to the Trustees the nature of his
relationship with Wallach and The Lion Insurance Com-
pany. In light of the close relationship betWeen
Wallach and Feinstein, it is highly unlikely that Fein-
stein did not know, at all times, the extent to which
Wallach, at least, was profiting from the arrangements
with Trans World. In any event, he clearly knew no
later than January of 1979, the extent to which Wallach
and Winick‘profited prior to that time.

Feinstein denied receiving any moneys from
Wallach and Winick. But regardless of any payment, the
fact is that Wallach and Winick could not have continued
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their fraud without Feinstein's willingness to continue
the Fund's relationship with them and his efforts to
prevent disclosure of all the facts pertaining to them.

When questions were raised by the City Comp-
troller's office and the Insurance Department concern-
ing the fees and chargesbwhich the Fund was paying for
its insurance, Feinstein reacted by attempting to bury
those inquiries instead of pursuing them. Even after it
was a matter of public record that Trans World, Wallach,
and Winick had "ripped off" the Fund, FeinsfeihbinsiStéd
that Wallach continue as the Fund's paid advisor and
consultant.

o | The Trustees' responsibility for the exées—'
sive fees paid ﬁo Trans World, Wallach; and Winick can-
not be viéwed in isolation. Rather, it must be judged
in light of their overall handling of the Fund's assets
and affairé. |

As reported by the City Comptroller's Audit
Report of November, 1980, the Trustees have allowed the
Fund's assets to be wasted in a number of ways in addi-
tion to the improvident insurance arrangements describ-
ed in this Report. The Audit Report, for example,
asserts that the Fund unreasonably pays over $200,000 a
year for the salaries of employees of Local 237 and for
Union related administrative expenses; that the Union,
which leases space in the Fund's building, is wunder-
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charged for rent; that the. travel and entertainment
expenses of the Trustees are excessive or improperly
documented; and that the Fund pays large sums to
consultants without the benefit of written contracts and
without presenting documentation demonstrating what
services the consultants perform.*

These findings by the Comptroller's office
reinforce this Commission's view that the Trustees did
not meet their fiduciary duties in dealing with the
Fund's assets with respect to the Fund's insurance pro-
gram, and that a substantial portion of the Fund's
~assets have dissipated as a result of the Trustees'

neglectful practices.

C. The lack of controls by governmental regulatory
authorltles ’

Public-employee welfare funds are not sﬁbject
to the requirements of ERISA. To the limited extent
that such funds are insured and jointly administered,
they are subject to the jurisdiction of the New York In-
surance Department. However, most publicfempioyee wel-

fare funds are unilaterally administered and, there-

* The 1977 draft audit report also had disclosed that
the Fund had placed up to $750,000 in non-interest
bearing accounts at the Amalgamated Bank; a practice
which ended at the end of 1977 only in reactlon to
the auditors' disclosures.
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- fore, may not be under the jurisdiction of the Insurance
Départment. The Insurance Department clearly is to be
complimented for the vigorous job~it‘did'in‘undovefing
the abuses docﬁmented in this Report. Buf the Insurance
Deparfment is frequently powerless to prevent other such
abuses.

In view of these gaps in regulatory power, a
fund, such as that maintained by Local 237, is virtually
without controls. Such funds are required to file re-
ports with the City Comptroller's office and are subject
to audit. But these audits are a IOW'priority, and the
Comptroller apparently has no authority to take
independent enforcement action with respect to any

abuses that may be discovered.
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fo RECOMMENDATIONS

1. The United States Attorney for the South-
ern District of New York, and the District Attorney for
Neﬁ York County, should institute criminal proceedings
against those who criminally defrauded the Fund.

2. Barry Feinstein and the other Trustees of
the Fund who were in office at the time these events
occured should resign or be removed as Trustees of the
Fund. |

3.  The Fund should éue Trans_Wbrld, Serv-Co,
Wallach, Winick, and all others believed to be
responsible -- including the Trustees if necessary--to
recover the losses suffered by the Fund as the result of.
the fraudulent practices described herein.

4. Consistent with its other priorities, the‘
Comptroller's office should consider instituting a
stepped-up audit program for welfare funds.

5. The Insurance Department should continue
to seek from the Legislature broader powers to provide
better controls over the administration of public-
employee welfare funds. Other agencies should consider
whether to seek similar authority.

6. The City of New York should review the
present system of managing public-employee welfare
funds and should consider whether to insist that such
funds be managed joinzly by persons selected by the
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Unions and representatives of the City, or that
the benefits be provided through an entirely different

system.
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