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I. INTRODUCTION

Teamsters Local 237 represents over fourteen

thousand men and women working for the City of New York.

It is the Nation's largest Teamsters public-employee

union.

Each year, New York City, pursuant to collec­

tive bargaining agreements with Local 237, contributes

approximately $5 million to a welfare fund established

and managed by officers of Local 237. The Fund exists

to provide important health and life insurance benefits

to the workers represented by the Union.

In 1967, Barry Feinstein ("Feinstein") became

President of the Union and Chairman of the Fund's Board

of Trustees. As Chairman of the Board of Trustees,

Feinstein selected William Wallach ("Wallach"), a long­

time friend and relative by marriage, as the Fund's in­

surance broker and consultant.

Together wi th Calvin Winick ("Winick"), an­

other insurance broker, Wallach defrauded the Fund of

over $3 million from 1972 through 1980. This could not

have happened if the Trustees of the Fund had properly

exercised their fiduciary obligations to preserve the

Fund's assets.

From the digital collections of the New York State Library.



This 'Report will describe, how ',Wallach and

Winick defrauded ,the Fund ,by obtaining illegal commis­

sions from the Fund's insurer, Trans World Life 'Insur­

ance Company of New York ("Tr·ans, Wo'rld"),,' in r etur.nvfor

plac ing ,the' .Fund' s bus iness ,with ,T-rans World. The'se

commission's, which were conceaLed from the Fund, were

passed on as ,premi urn .charqes to the Fund.

The Reportwi,ll describe, the efforts Fein­

stein ,made to assure that Wallach, and Winick !would con­

tinue·to receive exorbitant payments 'even ,after he knew

of their fraud, includ,ing his efforts to influence the

progress of an audit by the New York City Comptrollerts

Office and, a later" investigation by the New Yor,.k State

In'surance Depa r tment , The Report also. will detail the

failure of those en,trustedwi th the preservation of ·the

Fund' .s as se t s , including Fe inste-in , the Tru,stees , and

the ,Fund" s counsel, to preven t ,the Fund from being vic­

timized. Finally., th.eRe,po,rt will'describe how the .Ci ty

of New York annually provides over $140 million 'to vari­

ous union welfare funds which are almost entirely unreg-'

ulated.

-2-
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II. SUMMARY OF REPORT

In April, 1980, the New York State Insurance

Department ("Insurance Department") announced that it

had recovered $2.27 million for the benefit of thirteen

union welfare funds with over 47,000 beneficiaries.

These moneys were paid to the Insurance Department by

Trans World, by insurance brokers, and by others ~ssoci~

ated wi th Trans WarLd , The payment's were made following

a lengthy investigation by the Insurance Department

which revealed that Trans World and the brokers had

grossly overcharged the union welfare ,funds. The total

amounts paid to the,Insurance Department for the benefit

of the welfare funds represented the largest recovery

from an insurer in New York State history.

The principal beneficiary of the Insurance

Department recovery was the Local 237 Fund, established

by Teamsters Local 237 for the benefit of over 14,000

New York City employees. The Fund, like welfare funds

maintained by more than 100 other City unions, provides

its members with a variety of life and health insurance

benefits. Of the $2.27 million recovered by the Insur-

ance Department, the Fund recei.ved $1.3 million, the

balance going ~o twelve other union welfare funds. The

amounts repaid to the welfare funds were about one-half

of the total amounts the Insurance Department found the

welfare funds were overcharged.
ty-.

-3-
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'From 197·2t-hroug.h 197'8, the: Local 237 ,Frund was

Lnsured ,by Trans World • .T.heF,und had p l.aced its insur­

ance with Trans World at the suqqes t Ion of Wallac:h' and

Winick, the Fund's insurance brokers, advisors, and con­

sultants.

Although the Insurance Department conducted a

vigorous investigation of Trans World and .the insurance

brokers, the Department did not have jurisdiction to in­

vestigate .the Fund. 'The Commission, theref.ore, under­

took to de t ermf.ne ··w·ho.was r·esponsib..le for. the 'Fund's

having paid out miLl.Lons of d.ollars in ·exce.ssive fees

and commissions, .and whe t her any criminal .act.s were com....

mitted.

The 'Commissio'n 'heard .testi.mony at publ ic

.hearings from 'Barl;"Y Fei·n-·stein .and o t he r 'Trustees, and

from attorneys, administrators, consultants, and other.

per sons ,as·soc'i·a.ted-wi th ,theF,und. 'Wallach .and "Winick

.refused ·to 'testify in re.liance upon their consti-t-uti.onal

r Lqh t s , The Commission a Lso heard -testimony .from -New

york Ci~y Cdmptroller 'Har'r ison J. -Goldin' and persons .

'from his office, who had beep invol-ved in .an audi-t "o-f

.the Fund.

The commt as Ion "s investigation and .hear i.nqs

have :demon'strated _th.atWall·ach and 'Wini.ck, ..assisted . by

Trans 'Wor.ld, 'systematica,ll:y:de.frauded the Fund. How-· ,.

ever, this fraud would not have been succes£ful· if',Fein-

-4-
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stein had not protected Wallach and Winick, and if the

Trustees of the Fund had properly exercised their fidu­

ciary and manager ial duties to protect -the Fund f-rom

such exploitation. The Commission's specific findings

can be summarized as follows.

A. The criminal violations

The Fund's brokers and advisors, Wallach and

Winick, assisted by Trans World, defrauded the Fund of

almost $3 million from 1972 through 1980. Specifically,

Wallach and Winick assured the Fund that, after explor-

ing other companies, they were placing the Fund's insur­

ance with Trans World because Trans World would provide

good insurance coverage at the lowest available cost.

In fact, there was no competitive bidding, and they

placed the insurance with Trans World because the

carrier was willing to pay them concealed and illegal

commissions, pursuant to sham "service" and

"promot ional" contracts. Moreover, the charges for

administration, commissions, and fees, made by Trans

Wor Ld to the Fund, were more than twice as high as

charges made by other carr iers to comparable welfare

funds.

Wallach and Winick assured the Fund that all

of Trans World's premiums, and the commissions and fees

paid by Trans World to Wallach and Winick, had been

--5-
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filed .with and approved by the Lnaurance Department; , In

fact, the fees and commi saIons had been vconcea l.ed from

the Insurance Department and' 'from other regulatory

agencies.

As a . result of this f~aud, the Fund paid

qross Ly excessive .premiums ·for insurance cove r aqe which

could have 'been obtaine.d at a much Lower cos t, . These

premiums 'were inflated ~y the illegal comm i s s Lons T·ran.s

World paid to Wallach and Winick as well as ~y Qther 'im­

proper charqes made by TransWQrld. The commias Ion es­

timates that the total loss tQ the Fund as a result Qf

these pract Lces was ove,r$ 3.5 ..million •

. In the CommissiQn's view, these practices

constitu·ted violations of both federal and s t.a t.e cr Imf.>

nal fraud statutes.

B. Breaches of fiduciary du~y

Feinstein and the Trustees have fiduciary

responsibilities in managing the Fund • While i,t Ls

clear that the Trustees were de f r auded 'by Wallach and

Winick,t'he Commias Lon also f Lnds that Feinste..in and ·.the·

Trustees did not properly exercise their fiduciary obli­

gations.

Feinstein totally dominates the Board of

Trustees of the Fu·nd.. It was a,t·Fe'instei·n' surging that

Wallach, a close personal friend, was retained as the

-6-

'.

From the digital collections of the New York State Library.



Fund's insurance broker. When evidence was brought to

his attention that Trans World, Wallach~and Winick were

ove r charqinq the Fund", ,Feinstein used his po l i t Lcal

influence in an attempt to prevent such facts from being

publicly exposed. At the same time, he used his

influence 'over the Trustees to' perpetuat~ the

arrangements which enabled Wallach 'and Winick to enrich

themselves at the Fund's expense.

There is no doubt; that Feinstein knew that

Wallach and Winick were being grossly overpaid at the

Fund's expense. Feinstein concealed this from the Fund

and insisted on continuing Wallach and Winick as' the

Fund's consultants in spite of the clear evidence of

their 'fraud. If this Commission had not' held public

hearings which revealed the facts,' we believe that

Wallach and Winick would still be acting as the Fund's

paid advisors.

The other Trustees also bear responsibili ty

for the losses suffered by the Fund. Despi'te their fi- ,

duciary obligations, the Trustees relied entirely on

Wallach and Winick in the administration of the Fund.

Year after year, the Trustees approved payments of exor~

bitant premiums to Trans World solely on the recommenda­

tion of Wallach and Winick. At no time did the Trustees

make independent efforts to determine whether less cost­

ly insurance could be obtained elsewhere, or whether

-7-
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Wallach and Winick were placing the insurance with, Trans

World solely to maximize their commissions and fees~'

When .fac'tswere brouqh t to 't'heir .at t'errtLon

indicating that the Fund had been victimized', the T~ust-

ees did not queetion Feinstein's desire to, continu~ us-

ing Wallach and Winick .as the Fund's·: consultants. It

was. only after, this Commission's pub l ic hear Lnq s that

the Trustees f inaLl.y took action to d i scon t Lnue the

Fund's contractual relationships with Wallach.

Winick's company still .prov Ldea admin Ls t rative se rv i ce s

to the Fund today~ althOugh the Fund claims- it is look-

ing for,a replacement.

c. The lack of controls by regulatory authorities

Welfar.e benef i ..ts to .publ Lc iempLoyeea .have ,be-

·come .la·rger and more important in recent ye·ars. New
(i

York City alone. contributes more than $140 million annu-

ally to union welfaref'und.s, whi.ch are LarqeLy self-.

administered. Union welfare funds. established by local

qove r nmen t are not; sub ject to the 'j~urisdiction of t.he

'Uni ted. state s Depa r tmen t iof Labor under the Em'ployee Re-

tirement Income :Security ,Ac·t ·("ERISA".). New York Stat·e

has -no program equ ival.en t to that created by.ERISA for

control of these welfare funds.

-8-
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In reliance upon ~n opinion of . the Attorney

General o~ Ne~ York State, the Insurance Department has

taken the 'position that it has. no jurisdiction. over

self-administered insured welfare·' funds such as the

Local 237 Fund. Moreover, any funds which are self-

insured clearly are not subject to the Insurance Depart­

rnent··s jurisdiction and are totally unregulated.

All funds receiving money from New York City

are required to file reports with the office of the City

Comptroller and are subject to audit. 'The Comptroller,

however, has no i.ndependent enforcement powers with re­

spect to abuses uncovered by an audit. The Comptrol­

ler's office'has placed the audit of welfare. funds low

on its priority list.

In short, a welfare fund such as that estab­

lished by Local 237, has control of large sums of money

which constitute a trust for the benefit of the members.

These funds are frequently administered by Trustees who

have no particular experience or training. As

demonstrated by this Report, the Trustee's of the 237·

.: Fund, for example, have mismanaged the Fund. Fr.om 1972

through 1980, only about 65 cents of every dollar the

Fund received . from the City went to the Fund's members.

as benefits. A substantial portion of the remainder was.

lost due to fraud and wasteful administrative practices.

~9-
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Whil'e Tru·stees .are l.i.able to suit' by. the bene~.

·fic.iaries of the weLfare fu·nds for any i abuses in-, t he

funds' management ,s:uch suits are rare. The., funds are

at the mercy of thei~ Trustees.
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III. THE FRAUD PERPETRATED BY WINICK AND WALLACH

A. The Fund's insurance program from 1967-1972

Local 237 represents over 14,000 City,

employees, most of whom work for the New York Housing

Authority and the New York City Health and Hospitals

Corporation. Pursuant to collective bargaining

agreements with these authorities, Local ~37 has

established a trust fund to receive contributions from

the City which are used to provide supplemental welfare

benefi ts to the Union' s members. The .trust fund is

administered by seven Trustees, all 6f whom are officers

of Local 237. In fact, all of these Trustees are hand-

picked by Feinsteiti.

Feinstein became President of Local 237' and

Chairman of the Board of Trustees of the Fund in 1967.

According to Feinstein, when he became Chairman, the

Fund, was in "very, very dire condition"* and had not

paid its premium to the insurance carrier for several

months. Faced with this situation,' Feinstein called

Wallach, an insurance broker who was a close friend, a

relative by marriage, and someone Feinstein viewed as

"family." For the next 13 years, Wallach acted as th~

* Quotations to testimony come from sworn testimony
given at public and pr ivate hear ings conducted by
the Commission or in the course of an investigation
by the Insurance Department, except where otherwise
noted. \

-11-
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Fund's chief advisor' and insurance broker, Wallach

misused his position to enrich himself, at the Fund"s

expense and used the proceeds to acquire and build

insurance businesses, including The Lion Insurance'

Company of New York, the Eagle Insurance Company of New

York, and the Robert Plan Corporation.

Wallach had tw.e.nty years of insuranc.e exper i-

ence, mostly in the automobile casualty field', but no

group' insurance exper ience or exper ience wi.·th welfare

funds.

ment :'*

As he testified before the -Insurance Depart~

I never handled group insurance be-
fore Mr. Feinstein • came to me,
What the hell did I know? I learned".

Despite this lack of experience, Wallach was

chosen.to be the- Fund's insurance broker and consultant.

In add.Lt I on to receiving commissions and serv i ce f'ees'

from insurance companies with whom the. Fund di.dbusi~

ne ss , he was, paid $9,9'99, a year in consulting fees by

the Fu.nd· in' 1969 and 197·0.

Wallach ,. s ro.Le r

Feinstein testified about

Mr • Wa'llach between the year s
of 1967 and 1972 had func·tioned as
our expert in this area. He was the

* All testimony of Wallach and Winick cited in this­
Report· was given before the Insurance Department.

-12-
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fellow t.ha t was responsible for
finding carriers to continue. to

. write risk for us, was responsible'
for the maintenance of our benef i t
structure levels, to ensure that
what we' 'did during that per iod of
time wasn't biting off more than we
could chew. .

The same year in which Wallach became the

Fund's' broker, he asked Feinstein to be a ~ember of the

Board of Directors of The Lion Insurance· Company

("Lion"), which Wallach owned. Lion was in the business

of providing automobile .liability insurance. Feinstein

served on the Board of Lion from 1967 to 1975 and was

paid small Director's fees.

Wallach obtained insurance for the Fund from

several companies, including Thomas Jefferson Insurance

Company ("Thomas Jefferson"), where he dealt with.

Winick, who was an officer in the Group Department of

Thomas Jefferson.

The Fund's life, accidental death and dismem~

berment, and hospital and surgical benefits were insured

by Thomas Jefferson from June 30, 1967 to october 1,

1969, at which time Winick left Thomas Jefferson artd es-

tablished Winick .Associates, Inc. ("'WAI"), a New York

corporation of which he was the sole stockholder, offi-

cer, and employee. Wallach wanted to continue using

Winick's "expertise." As Winick told the Insurance De-

partment:

-13-
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I was familiar with the busi­
ness. I knew everythi nq , He·
thought 'tha.t I, was .very· necessary

-, to h-im,because of the .knowledgeI
had',andwheri I left ~he company be­
cause they went out of ,the ~r6up in­
surance bus i neas., he wanted to con­
tinue using mebecatise of my knowl-

.edqe .andexpert.ise.

~Wallach authorized Winic~to 'place the Ftind's

in~urance through WAI:

Q. And some '0.£ ·the business that
you were paid for as a general agent
[were] the Teamsters 237 contracts,
policy?

A~ Sure, correct.

Q. Who brought it to you, or what?

A. When Winick Associates [wa~]

fi rs t Lncorporeted , t·h.ese cases were
brouqht ~to:Wirtic"k :Associa'te,s'by Mr.
Wa~ll·ach .as .., I beLieve ,W.V·. B.r.oker-
age 'Corp.* .

Winick found new carriers for the Fund: East-

e rn Life Insu:rance Co. ("Eastern")., 'Beneficial ,Nat·lonal

Life Insuranc'e '("Beneficial"), and Amer Lcan Medical In-'

surance Company ( "Amer iean Medleal"). As Winicktesti-

fied:

* ·w. V •.Brokerage Corp.. ("WVB") is a shell corporation
owned by Wallach.

-14-
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The time that the group busi­
ness left and I left, Mr. Wallach
indicated that he would like me to
find another company where the
business could be placed that had
been in Thomas Jefferson, and I
found Eastern Life Insurance Com­
pany, and I placed that part of the
coverage in Eastern Life as general
agent.

Thus, upon Winick's leaving Thomas Jefferson,

the Fund's business was placed with Eastern, B~neficial,

and American Medical. Until January 1, 1972, Winick and

Wallach received commissions and service fees as a re-

suIt of placing the Fund's business with these carriers.

In the fall of 1971, Winick and Wallach enter-

ed into negotiations with Beneficial, ostensibly on be-

half of the Fund, looking toward the possibili ty of

Beneficial insuring all the benefi ts provided by the

Fund. Beneficial offered to provide such coverage.

However, as a price for placing the business with Bene-

ficial, Winick and Wallach demanded that they be paid

fees and commissions greater than Beneficial could pay

in accordance with its filings with the Insurance De-

partment.*

* Sections 204(4) and 221(7) of the Insurance Law pro­
vide that no insurance company may pay commissions
or fees which are not on file with the Insurance De­
partment. Moreover, the Department refuses to ac­
cept for filings the commissions or fees it deter­
mines to be excessive.

-15-
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David Schultz, an officer of Beneficial,

testified:

[Winick] called me in November,
1971 to say that he ~as acting as a
consultant to Wallach, and ~hat
could we do to increase the allow­
anceso I went over the figures with
him in detail and he agreed that we
could not legally pay more than we
offered and would so advise
Wallach. [Emphasis added]

On November 8, 1971, Winick proposed ·to

Sch·ultz that Beneficial take over the full insurance

program. Winick brought with him an und~rwriting 'pack~

ag~ with several exhibits, one of which projected that

in 1972 a total of 6.72 percent in commission and ser~

vice fees would be paid to Wallach. Beneficial' reviewed

Winick's proposal and retained a consulting actuary to.'

examlne th.e proposal. The actuary r eported that:

a) The compensation arrangement requested
by Mr. Winick for the broker and general

. agent appears to be excessive.; b) It is ques­
tionable whether the compensation arrangement
r equeated . by Mr. Winick will be approved by
the New York State Insurance Department.; c)
The retention· of appro~imately 24% on a group
case of this.size is quite uncompetitive.

In noting that a retention rate of 24 percent

was "uncompetitive," the actuary referred. to.·th~ fact

that, as . the Insurance Department later established~

-16-
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ord·inary "retention charges"* fbr a large union welfare

fund were between 6 and 10 percent of the Fund's premi-

urns. Thus, Wallach and Winick were. proposing an

arrangement which eventtially resulted in the Fund paying

retention charges which were two .to three times what

they should have paid.

On December 14, 1971, Schultz met wi th

Wallach, and "explained that we were entirely satisfied

wi th the' o.verall underwr i ting • ., but it is quite.

likely that we would not be able to file for a total of

6.72 percent overall general agency commission and

allowances." Schultz summarized his negotiations with

Winick and Wallach for the Commission as follows:

Q. And Mr. Winick was acting on
behalf of Mr. William Wallach?

A. So he told me.

* * *
Q. Did Mr. Winick make certain

. requests of you concerning the size
of the fees paid to Mr. Wallach?

A. Yes, he did •••

* Under the arrangements between the Fund' and Trans
World, the Fund paid premiums every year from which
Trans· World paid claims. After paying claims, Trans
World retained moneys, for "retention charges"
which included commissions, fees, taxes, charges
for risks or contingencies, and Trans World's prof­
its.

-17-
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Essentially Mr. Winick wanted
us' 'to increase the total of allow­
ances paid to W. V. Brokerage.

Q. Could you so increase the
allowances paid to W.V. Brokerage?'

A. No..'.'

Because they would have" been
in excess of the 'allowances we were
allowed to pay under our filings
with the Insurance Depar~ment.

Schult'z explained to the Commission "that

after Beneficial was unwilling to pay the unlawful bom­

mission, souqht by Winick' and Wallach, his company .Los t

the'business:

The second matter that came
under discussion was the matter of
commissions payab l.e on the entire
package of coverages.

Mr. Winick estimated for me
that the overall allowable commis­
sions and fees to W. V • Brokerage
would be, a total of 6.72 percent.

He had given me that figure
earlier. I worked with our own fil­
ings and with schedules tha~ I knew
were used by the Insurance Depart­
ment and I told him that my best es­
timate was that the maximum total
for W.V. Brokerage would be between
five and six percent.

So at t hat point, wh ich ' was
then probably the end of November
or ear ly December of 1971, I told
Winick that we were agreeable to
writing the package of' coverages

-18-
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vi

subject to the retention of the
dividend and sub[ect to filing of
commissions and allowances.

Q. As a result of all this, I take
it that your company was taken. out
of the picture; is that correct?

A. We did not hear anyth ing fur­
ther, sir, until we learned that we
were no longer the insurance com­
pany, that's correct.

B. The Fund places its insurance with Trans World

Because Beneficial did not accede to their

demands, Winick and Wallach approached Trans World,

which was then a small insurance firm with virtually no.

group insurance business.

Following discussions between 'Trans World,

Wallach, and Winick, Trans World agreed to pay the il-

Leqa I commissions sought by the brokers, in return for

be'ing selected as the Fund's insurer~

Since Trans World had no group insurance de~

partment, it was agreed that the insuranc~ program woul~

be administered by Serv-Co Administrators Inc. ("Serv-~

Co"), a corporation which was .in the process'of being

established by Winick and two 6f his former associates,

Arno Talesnik and Stanley Mandel.*

* An9ther company, Pre-Paid Prescription Plans, doing
business as U. S. Administrators, ("PPP") contract­
ed with Trans World to pay claims on Trans World's
drug and dental group insurance.
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The~e illegal payments were passed on, dollar

for dollar, to the Fund as part of the premiums which

the Fund was charged by Trans Wor ld. Thus, it was the

Fund, and not the insurance carrier, which bore the

costs of these illegal payments to Winick and Wallach.

On· January 1,1972, Trans World ~ntered into a

contract with Serv-Co, pursuant to which Serv-Co was to

pay claims and to provide administrative and consulting

se r vLce s in· connection with Trans World's group busi­

ness.

It should be emphasized that the great bulk of

the work necessary to administer the Fund's insurance

program was done Lnt.e r naLf.y by the Fund, at a year ly

cost exceeding $400,000, which employed a large staff,

directed by the Fund's administrator, Robert Groom, for

that purpose.~ The staff, for example, kept records con-.

ce r ninq the Fund's members, prepared a.ll claims,. issued

bill~~ distributed booklets, explained benefits to mem~

bers, and performed other extensive services. Serv-Co

was· paid large sums by Trans World -- monei which was

ultimately paid by the Fund --to perform services, many·

of which were already being performed by the 'Fund' s

staff. Thus, the Fund's insurance premi urns were 'inflat­

ed to the benefit of Winick, Mandel, and Talesnik, the

priricipals of Serv-Co.
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The illegal 'commissions which Winick and

Wallach were to receive wer~ disguised.as "service fees"

and "promotional fees," to be paid under sham"agreements

between Trans World, on the one hartd, and ~hel1"corpora­

tions owned by Winick and Wallach on the' other hand.

These fees were apart from and in addition to the legal

commissions paid to Winick and Wallach as brokers on the

Fund's insurance placed at Trans World.

On January 1, 1972, Trans World also entered

into a '''Group Service Agreement" with WAI~ pursuant to

which Trans World was to pay WAI. fi ve percent of all'

premiums received by Trans World from the Fund. In

turn, WAI agreed to pass on these payments, and more, to

WVB~ Between 1972 and 1978, Trans World pa'idWAI

$1,135.,924 urtder this' Agreement •

.These payments allegedly were' to compensate

WAI for rendering administrative services with respect

to the Fund. In fact, WAI and Winick did nothirtg for

the money. The Group Service Agreement was. simply a ve­

hicle for paying illegal commissions to Wallach (passed

.to him by Winick) for bringing·the Fund's business to

Trans World.

In order to pay Winick i1lega·l· commission's',

Trans' World entered into a "Special Group Representative

Agreement" with WAle Trans World agreed to pay to WAI

$7,600 a month (later increased to $13,000), ostensibly
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for generating" other group Lnsurance bus i neas. for' Trans

Wor Ld , The payments under this, Agreement. w,e,J:f:! no more

and no less,' than i,llegal commissions pa Id.., to Winick for

bringing in the Fund's business.

c. WAIls Service Agreement with. Trans World

As mentioned above , WAI rece Ived about $1:.13.

million from Trans World, under. the. Gro·up,. Service Agree­

ment,.from 1972. through 1918. These "ser~ice fees" were

directly charged .to the Fun.d as.p-art of the premiums the.

Fund paid Trans World.

It is clear that 'Winick p~rformed no bona fide

services pursua~t to, this Agr~ement. Most at the ser-

_vi.ces listed in. t:he Agreement were performed by, the

Fund's staff under the direction of Robert Groom~ For

these internal services, the Fund allocated over

$'400, 000 a year • To t'h·e limi t ed ex terit that; Groom's

staff did not; perform the listed service.s, they. were

per f o rmed by Serv-Co. Some. of the charges for 'Oser~'

vices"' listed in the WAI Agreement could not properly be .

charqed to a welfare f und ,

T,he Group Servic'e Agreemen.t was a sham, It

listed eight,flservic~s" which Winick ,purportedly was to

per f orm , In fact, Win.ickwas, not expacted ·to perform.

,these service's which were largely pe rEormed by the

Fund's sta~f. The eight listed "services,"' the fees
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Winick received from Trans World under the Agreement,

and the reasons why such payments were fraudulent are as

follows:

Service Fees(1972-l978)* Comment

1. Issuance of
certificates $113,592

2. Preparation of
premium billing $113,592

3. Maintenance of
enrollment cards $56,796

4. Education of
agents '$170,388

5. Assistance in
distribution
of booklets $56,796

6. Assistance in
explaining new
benefits $113,592

7. Assistance in
preparation of
master policies $56,796

8. Installation and
resolicitation
fee. ·$454,372

$1,135,924

Performed. by Fund

Performed by Fund

Performed by Fund

Not a proper charge

Performed by Fund

A broker's function,
already compensated
by regular commis­
sions

A broker's function,'
already compensated
by regular commis­
sions

A broker's function
and an improper
charge

* The ,. fees Winick received under the Group Service
Agreement were expressed in percentages of premium
totalling 5 percent. The amounts in'the table were
arrived at by applying the applicable percentage to
the total premiums from 1972 through .1978. .
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'The first Li ated ·service., "" Issuance·of· 'Ce'rti,-

ficate·s," .for whieh 'Winick' 'r,eceived $113,592,wa;s pe,z;­

tor·med :by ,the Fund. Groom te'stified ·before theCo.mmis-

s i on s

Q. • •• For .example ,you .:issue the
·certificat·es, don It you?

A. A booklet •

.Q. You issue the booklet .which is
a ~ertificate of enrollment to your
.member ,

A. Y,es.

Simila:rlyG.erald Lener, Senior .E.xaminer .for

the Insu-rance nepartment; , 'whoconduc~ted .a triennial

examdnat Ion of Tra:ns World, ·testi.f.ied ·before .the Commis-

sion.:

Serv~Co~ under its contract' was
to perform issuance of certificates
under ·a con·tr.act 'where they would.'
r.eceive a five percent oommf as Ion
and was alsobei'ng paid a certain
amount to issue certif Lcabes .•

In f act; ~ these certificates
we're .Lsaued ·b'y nei t he r one of the
two.

It was .issued by ~M.r... Groom I s
officeG

The 'second listed service, ·Preparation of

P.r!emium Billing ,~.. for which Wi'nick .r ece Lved '$113,592,

·wa·s performed by ·the Fund. The F.und i,tsel,f cot.Lec.ced
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the pre~ium due, made up its own. bill, and paid it on

time.

The' third lis~ed service, "Maintenance of·

Enrollment Cards," for which. Winick received $56,796,

was also performed by the Fund. At most, Winick

appeared at the Fund once a year to flip through the

cards to be sure "they were being kept up to date." As

Groom testified before· the Commission:

Q. And you maintained all the
enrollment cards. Is that correct?

A. • •• Yes.

Q. I think you' said that Mr.
Winick came once a year [to the

. Fund] and look~d through. the enro~lm~nt

cards to see that they were being
kept up to date.

A. Yes.

* * *
Q. How much time would 'he [Winick]
spend with the 15,000 cards, a
full day [per year]?

A. No.

Q. A couple of hours?

A. A few hours, two, three hours.

The fourth lis.ted service, "Bducat Lon of.

Agents," forwhi.ch Winick received $170,384, was a

patently improper charge. Winick testified before

the Insurance Department:
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Q. Will you tell us one agent that
you ever s~oke to in this respect?·

A. William Wallach.

'* * ••

• ~8 Willia~ Wallach was the'"
only agent.

* * *

In other words, the Fund pa i d $170.,388, t.o Winic'k', one

of its brokers, to "educate " Wallach, the Fund'sprinci­

pal broker, advisor, and con~~ltant, ~ho was himself the

ultimate recipient of these very same payments.

The fifth Ld s t ed se r v i ce , "Assistance in Dis-·

tribution of Booklets,'" for' which Wini¢k received

$ 56 , 79'6'; was per .for.m,edby t·he· Fund • Groom te·s t i fi ed :

Q. t.et'·s ta.lk·about ·the·d istribu­
t i on of th.ebo,okl.ets whlch Ls what
the .oon tracts r eferred to.. Wh·o
d Ls t ribuced ;th'e book Le t s ?

A. Our office' distiibuted . the
book l e t s •

T.h.e si xtb Lfs t.ed ser v i ce , "Aas i.stance in ,Ex·eo:' ,

p La i n Lnq New ·Be·nef·i·ts.,'" ~or whic.h'Wi·ni:c:J( rece i ved

$113',59'2, was not a se r vice for which a fee" ocher t.h.an

the' bas ic .br.oker' s ..commfssIon, couLd vproperLy bech·arg­

ed •. As Lener .te.s t Lf Led bef'ore '·t'.he Commi seLon e

~<2.6,...
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A. • •• explaining the benefits •
that is also a general agent's

function. That is the way a general
agent produces benefits or obtains
business.

Q. Are you saying, therefore, that
there would be no reason to pay Mr.
Winick these fees since he was re­
quired by other contracts he had
with Trans World to render the same
service?

A. That is correct.

The seventh listed service, "Assistance in

Preparation of Master Policies," for which Winick re-

ceived $56,796, did not hav~ to be performed by anyone,

since the policy with the Fund was adopted from prior

policies. Lener testified:

Q. I take it what you are saying is
that there was no need to prepare
any kind of a policy because it was
simply 'an adaptation of a prior
policy that had existed with anoth­
er insurer?

A. That is correct.

Q. And a policy that remained in
effect . without any substantial
modifications for seven years?

A. That is correct.

Further, even if the policy had been prepared

by WAI, there was no reason why WAI should have been

paid a fee every year for a task that would have been

done only once.
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The ei.g'h'th listed se rv i ce , "Instal.latio·nand

Resolicitation F,ee, " for which Winick received

$454~372, alSo was not a legitimate servic~ charge. It

was a payment to Winick for "resoLdcI t inq" the Fund's·

policy each ·year. In other words, the Fund paid Winick

$4'54,372 over and above the normal broker's commission,

for "'the pri v i Leqe of having its business solicited by

him. Lenertestifi'ed:

,Q. Would you take us' to the Last;
item?

A. The last item is "Installation
and .Resolicitation Fee," which is.
also 'the type of service whLch a
qene r a l. .aqerrt would perform in
order to earn his commiss.ions.

Q. Now, to the extent that Mr.
Winick ~ould have done any such
thing, he wouLd have r ece Ived a
-commi s s Lon as a ,general agent ·of
the company~ 'is that correct?

A. That is correct.

In summar y, the Gro~p Servi'ce Agr·ee.men.t be-'

tween TtansWorld andWAI authorized payment; "t·o· WAI of

$~1,135,OOO for eigh.t, aLl.eqed "services. n Four of these'

services were performed by the Fund itself or by' Serv­

Co ~' one .of t he serv ices was patenrLy improper ~)and,three

of the ser~ices were duplicative of ~e~vicesf6r whic~

'Wallach and Winick received broker's commissions.'
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Moreover, WAI, the recipient of the $1.13-

million, could not have performed any such "services"

since it was merely a shell corporation. WAI had no em-

ployees, other than Winick, and no office. Its "office"

was merely an address at Serv-Co' s office.• The corn-

pany's tax returns and books show that almost all of its

revenues consisted of moneys from Trans World paid in

connection with the Fund's insurance program, and that

WAI had no significant expenses or payroll.

D. WAI's Special Group Representative Agreement with
Trans World

The second contract executed by Tran.s World

. and WAI on January 1, 1972 was a "Special Group Repre­

sentative Agreement," whereby WAI received $7,600 a

month increasing to $13,000 a month, ($156,000 a year)

by 1976. The ostensible purpose of these payments was

to reward Winick for bringing new group business to

Trans World. But the payments were required to be made

regardless of how much added business Winick produced

and in advance of any such business being produced.'

Actually, Winick brought no substantial business to

Trans World, except for the Fund's business, for which

he was paid a legitimate commission of over $20,000 a

year.

Murray Simon, an Insurance Department Exam-

iner who conducted an examination of Trans World, told
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the Commission that the ·paymentsmade ·to Winick under

·this Agreement, which totaled $931,200 from 1972 through

1978, were disguised commissions for bringing in the

Fund's bus Lnes s s

Q. Are you saying, in effect, that
they, Trans World paid Winick ex­
cessive commissions and in order to
do so concealed them under the rub­
ric of a· group representative
agreement or under the cover, I
should say, of a group representa-.
tive agreement?

A. That is correct. .•. During.
the testimony there was nothing to
demonstrate that they rendered 'any
substantial services that could re­
motely require the payment of
$1,000,.000 for the service they
rendered.

* * *

*

Q. Was Mr. Winick able to identify
'any substantial business that he
generated' for ·this company, Trans
World, which would even remotely
justify the payment from a busi­
ness, moral or legal' or ethical"
point of view of a million dollars?

A. He claimed the company's worth
of busin~ss as of 1976 had greatly
increased' •

It was true, but it had nothing
to do with his efforts.*

Winick told the Insurance Depa.rtrnent that he had!
earned these' fees by Kcreating an environment"·which
allowed Trans World's group business to grow. But
he could not $pecify any additional group business
which he brought ino
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Under the Group Service Agreement and the

Group Representati ve Agreement, discussed above, WAI

received a total of $2006 million from 197·2 through

1978. Of these amounts, approximately $1.3 million was

passed on to Wallach by Winick, pursuant to a separate

agreement between WAr and WVB. Winick thereby acted as

a conduit for the payment by Trans World to Wallach of

illegal commissions disguised a.s "service fees" and

"promotional fees."

E. WVB' s Group Insurance Sales Agreement wi th Trans
World

In January, 1972, WAI and WVB entered into an

agreement called a "Group Insurance Sales Agreement"

under which WVB was to receive 5.82 percent (later 5.35

percent) of the Fund's premium, in return for Wallach's

allegedly performing four of the eight "services" which

were listed in Winick's Group Service Agreement wi th

Trans World. The following chart lists the "services,"

the fees Wallach rece i ved, and the reason why such

payments were fraudulent:
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Service..

(1) Review and
check master
contract

(2) Install group
proqram in­
cluding dis­
tribution· of
maste r policy
and certifi­
cates

(3) Furnish en­
rollment
'cards to
the Insurance
Company

(4) Assist in col~

lection of
delinquent
premi ums

Fees (Total) * Comments

A broker's function,
compensated by
regular commissions

A broker's function,
also performed by
by Fund

Performed by Frind

'Fund not de~inquen~

(5) Participate in
the resolution
of administra­
t i ve problems,
with the
policyholder

·$1,305,057

A broker's function

Th.e f i rs t listed service, "Review and check

Master Coritract," was duplicative of ~erv-Co'scontract·

with Trans World. In addition, this task needs to' be

per.formed on l.y when the policy is issued and .is one of'

the tasks a broker normally performs on .behalf of his

client without compenaat i on above his commd sa i.on ,

* Payments under this Agreement were not broken down
for each .all,eg.ed '11service. n
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The second listed servLce , "Install group

program, including distribution of master policy and

certificat~s" -- another service performed only when the

policy i~ put into effe~t -- was performed:by the Fund.

As Wallach admitted to the Insurance Department:

Q. And distribution of certifi­
cates, which are the boo~let certi­
ficates, did you do anything about
that? What did you specifically do
under that category?

A. Only in that I explained it to
the trustees, I explained it to the
fund, I took those portions of the
booklet which were of information
to the people that were to be in­
volved in receiving the claims, to'
alert them to the requirements of
it and also instruct the fund as to
the proper payment of the premiums~

Q. BU.t you did nof physically dis­
tribute the booklets to the indi­
vidual members, did you?

A. No.

The third listed service, "Furnish Enrollment

cards to the Insurance Company," also was perform~d by

the Fund. Wallach testified before the Insurance De-

partment:

Q. And there are 'enrollment· cards
in your, office?

A. No.
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Q. You do not, prepare t hem or
handle the,m,?

A. No.

Groom Ii kewise told the Insurance Department e

Q. Now, were any enrollment cards
duplicated and furnished to Trans
World? Were there any other sets of
enr6l1ment 'cards anywhere oth~r

than what we'just disc~~sed~

A~' NOe '

Q. I"n other words, Winick didn't
have his own set of' erirollment
cards?

A. No.

Q. And Wallath didn't?'

A. No.'

'The fourth listed se r vLce, "Asa is t in collec­

tion of delinquent, premiums," did not have' to, be

per formed by anyone, because the Fund was not

deli~quent. Even if it had been delinquent, Serv-Co was

,contractually' obligated to collect premiums.

testified:

Q. Did your office participate in
the preparation of premium billing?

A. You mean the montihl.y .r¢por t for
producing the check that went to
Trans World?

Q. That's correct.

A. Yes.
-34-
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Q. That was done internally, so to
speak, isn't that so?

A. It had to be. I have the fig­
ures in my office.

* * *
Q. Were you aware Mr. Winick was
getting paid for delinquent premi­
ums and being charged to your
funds? How often are you delin­
quent?

* * *
A. I don't really consider we are
ever delinquent.

The fifth listed service, "Participate .in the

resolution of administrative problems with the policy-

holder," was not a legitimate charge, since an insurance

broker performs those services to keep the business and

would receive no compensation above his basic commis-

sions for doing SOe

Between January, 1972 and December, 1978, WAI

paid WVB $1,305,057* pursuant to' the' Group Insurance

Sales Agreement. In addition, WAI paid WVB a legitimate

commission of $93,512. All these payments were listed:

as commissions on ~lB's books. The payments Wallach re-

* The $1.3 million figure was obtained by applying the
contract percentages against total premiums paid by
the Fund from 1972 through 1975; and from a review
of WVB' s books cover ing 1976 through 1978. WVB' s
books show that Wallach received about 5.75 percent
of premium, more than the 5.35 percent his contract
called for, during 1976 through 1978.
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ce'ived under the Agreement were not fees for performing

the listed services. Th~y constituted illegal commis-

sions, d i squ I sed as fe,es for services under a sham

aqreement ,

F. Th'e Fun,d' S, self-in,sur'ance. arrangement~ wi.th Wallach
and Serv-Co

In late 197'8, Wallach, recommended that the'

Fund become seLf'-d naured , purpor t ed Ly in order to reduce

its expenses. This recommend~tion was accepted, and the

Fund terminated its contract with Trans World as of

December 21, 1978.

As of January 1, 1979, the Fund entered Lnt.o

agreements directly' wi'th Ser'v-Co, Wallach, and PPP after

negotiations between Wallach and Feinstein. The

Agreement with, Wallach provided that he, was to act as a

"coordinator" for the Fund's benefits and, in particu-

lar, that he woUld coordinate and review the performance..

of Serv~Co.· The Agreem~nt also required him to consult

with the Trustees concerning the Fund's' benefit' programs·

and to assist the: F'und in the establishment of a "cLa Ims.

review procedure." For these services the Fund agreed

to pay Wallach purusant to a comple~ formula bas~d upon'

the number of' bene:ficiaries and the premiums' that had

been paid,' prev iously to Tr"an,s Wor ld ". Unde'r, th is formu La

Wallach r ecei ved about $178,0'00 a, year,

From the digital collections of the New York State Library.



The Fund also entered into ,a contract wi th '

Serv-Co under which Serv-Co received about $99,000 a

year, requiring Serv-C() .to perform services similar to

those it had performed in the past. PPP 'contracted to

process drug and dental claims for about $208,000 a

year.

At the time the Fund entered into theSe agree­

ments with Serv-Co and Wallach, Wallach entered into·a

side agreement with Winick pursuant to'which Wallach was

to pay Winick $50,000 a year for Winick's "assistance."

The Trustees did not know about this side agreement.

Testimony given by Groom made it clear that

the Fund's self-insurance program did not result in any

add i tional work for Wallach or Winick, and that they

continued to receive large fees from the Fund for doing

Ii ttle other than attending quarterly Trustees' meet­

ings and ,occasionally consulting on Fund matters'.

Although the Trustees approved the contracts

between the Fund, on the one hand, and Wallach and Serv­

Co, on the other hand, they testified that they had no·

idea how much money Wallach and Serv-Co were to receive

under these agreements. The Trustees were also unaware

that Wallach was going to pass on to Winick $50,000 a

year of the moneys which Wallach was to receive under

his contract.
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Feinstein testif~ed .. that h~ negotiated these

agreements, and that he did know how much money Wallach

and Serv~Co (but not Winick) were to· receive~ He stated

that he was led to believe that the moneys.Wall~ch and

Serv-Co were to receive were consistent with what,they

had' been paid between 1972 a.nd 1978, and that such fees

had been approved by the Insurance Department. But, as

will be seen, ·the ·fees actually had been concealed from

the In·s.urance Deparement, Moreover, t he fees they had

received in prior years were in fact, illegal commis­

s l ons paid them, not for se r v i ces performed, but for

placing the b~sines$ with Trans World.

The Fund paid' Wallach and Serv-Co under these·

Agr~em·ents for two years un t i.L December" 1980 r . w~e,n, in

l~:ght of this Commission's public hearings, t he Trust~es

voted-. to discon.tinue Wallach's payments and to make

a r ranqemen t s to- replace .Serv-Co.

Several Trustees testified before the Commis­

sion that they approv~d Wallach's and Winick's contracts

without knowledge of material facts. Among these facts'

were: (a) that Wallac.h· and Feinstein were. related by

marr iag'e; (p) that. Feins.tein had served as a director of

a company. controlled by Wallach; and (c) that Wallach

and Winick had been receiving, ·out of the Local ~37 pre­

mium, hundreds of thousands of dollars annual l.y in il­

legal, commissions and fe.es. These trustees further tes-

-3'8·-

From the digital collections of the New York State Library.



tified that if they had been advised of these facts,

they would not have approved, or might not have approv­

ed, the Fund's 1979 contracts with Wallach and Serv-Co.

G. The Fund's losses from the fraudulent scheme

During its tnvestigation of Trans World and

the brokers, the Insurance Department determined" that

the Fund had, from 1972-1978, overpaid a minimum of $2.6

million for insurance. The Insurance Department arrived

at the $2.6 million figure after conducting a survey of

"retention charges" in the insurance industry.

The Insurance Department learned through its

survey that total retentions, including the cost of ad­

ministrative services under group insurance policies

similar in si ze to Local 237 policy, ranged between 6"

and 10 percent of premiums. In contrast, Trans World's

retention charges to the Fund were 23 percent "of premi­

ums.

In determining that the Fund overpaid $2.6

million for insurance, the Insurance Department took the

difference between Trans Wor"ld' s 23 percent retention

rate and anll percent rate, the highest permissible

rate in the Department's "opinion. Twelve percent of the

premiums which the Fund paid Trans World, or about $2.6

million, was therefore calculated to be the total over­

charg~.
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The $2.6 million figure does not,' however,

take into account the interest obtainable in an action

on the moneys fraudulently obtained from the Fund~ If~a

six pe rcerrt simple interest factor is applied to the

moneys fraudulently taken from the Fund each year, the

true loss is over $3.5 million.*

H. The deception practiced by Trans World, Wallach, and'
Winick

(a) Misrepresentations to the Fund

-As insurance brokers and consultants, Winick

and Wallach had the obligation to obtain insurance for

the Fund at the best possible price, and they led the

Trus·tees .of the Fund to be Li eve they had d.one so.

Winick and Wallach defrauded the Fund by

recommending insurance, not on the basis. of what was in

the interests of the Fund, but on the basis of what was

in their personal interests and then concealing, these.

facts from the Trustees. Specifically, they. induced the

Fund to place insurance with Trans World because Trans

World was willing· to pay them illegal commfssions, and

t hey concealed these. commissions from the Found, from the

F·und's benef i.ciar ies, and from the government 0

.* Six percent is the r~te of interest generally'recov­
erable under New York law. CPLR §5004. In actions
at equity, however, the Court has the discretion to
set a higher rate of interest.·
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Feinstein and the other trustees ·testified

that the Fund placed its business with Trans World in.

reliance on assuran~es by Wallach and Winick that .Trans

World would provide the insurance at the lowest cost

available. In. this regard, they testified that Wallach

and Winick led them to believe from the outset that many

larger, more .established insurance companies would not

insure the Fund because of its poor financial condition

and because it was a Teamsters' fund. Feinstein testi-

fied:

During that period of time, we kept,'
finding companies either leaving
us, failing to continue to write
the kind of business we had either
because we were a municipal or we
were a union ••• and Mr. Wallach
found Trans World as a .carrier that
would continue to wr i te the risk
when the company previous to Trans
World told us that they were no
longer going to write that kind of
business.

Contrary to the representations made by.

Wallach and Winick, there is no evidence that a major

insurance company would have been unwilling to take on'

.. the Fund's business • It is clear that Beneficial was.

willing to provide insurance, and that .Wallach and

Winick broke off negotiations solely because Beneficial

was unwilling to meet .their demands for.excessive com-

missions. Moreover, there is no evidence that Wa,llach
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and Winick approached any insurance' car r iers besides

Bene fi.c i e I before the Fund's business was 'placed with

'TranSit WorLd, Even if Trans WorLd 'had been the only

available carrier, the Fund could have obtained 'insur­

,ance 'from Trans World at a cost 'which did not ,include

the large illegal commissions paid to Wallach and

Winick.

In 1976, the Fund came under. the scrutiny of

the Comptroller of t he Ci/ty of New York, ~ which was, ,th,en

conducting an audit of the Fund. At that time, -the

Comptroller's auditors pointed out to the Fund' that it

was paying excess I ve fees and commtas i ons for its insur­

ance and' that the Lnaurance was -too costly overall.

Normal procedure would have caLl.ed for the

Fund to' submi t t o the Comptroller's Office a wr i tten

response to the draft. A final draft would then be pre­

pared incorporating the Fund's comments. In fact, the

Fund's counsel had started to prepare, a written

response, and had contacted Winick, Mandel, and others,

to,get their response to the auditors' concerns. The'

response made by Winick to counsel's inquiry graphically

illustrates the means by which Winick and Wallach

defrauded the Fund.

On Or about November 23, 1976, Winick sent a

letter to the Fund's counsel purporting to set forth in­

formation, "which we hope will be useful in your reply
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to the City auditor who is currently auditing the Wel-

fare Funds." In response to questions the auditors had

raised as to the compensation received by the brokers,

Winick's letter stated:

The General Agent (Winick Asso­
ciates, Inc.) is paid commissions
in accordance with a schedule filed
wi th r

- the N G Y. State Insurance De­
partment. This schedule of commis­
sions is competitive with what
other Insurance Companies pay. In
add it ion, where the General Agent
(or Agent) performs services that
are normally done by the Insurance
Company, the General Agent (or
Agent) are paid service fees in
accordance with a schedule filed
wi th the N. Y. State Insurance De­
partment. The General Agent is
paid the total commissions and ser­
vice fees by the Insurance Company
and in turn pays the Agent (w. V.
Brokerage Corp.). These fees
are also competitive with what
other companies pay. (Emphasis
added)

Winick's letter was false and misleading.

Contrary to his representations, the commissions re-

ceived by WAI had not been filed with the Insurance De-

partment. Moreover, contrary to the letter, the service

fees paid to WAI, and thereafter to WVB, had not been

filed. Nor were these fees "competitve with what other

companies pay." Indeed, the fees were impermissible.
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Counsel for the Fund had also inquired of

Winick as to whether competitive bids were sought for

the Fund's insurance in 1972. Winick's letter answered

this inquiry as follows:

You questioned also whether the
policy was ever put out for bids.
When we first came to Trans World in
January 1972, W.V. Brokerage and
myself went to various carriers to
show them the various details of
this risk. Beneficial National
Life Insurance Company, who had
been the carrier for the Drug
Coverage only, was 'approached to
·take the whole risk and they re­
fused. We also went to Nationwide
Insurance, Prudential and Mutual
Benefit. Life and all had rejected
us as they were not interested. in
writing municipal unions at that
time. We went to Trans World 'and
reached an agreement which was com­
petitive with what was being charg­
ed other groups. (In fact, we were
even lower.) [Emphasis added]

These statements also were false. As previ-

ously noted, Beneficial did not refuse to insure the

Fund's benefits, but rather refused to pay unlawful com­

missions sought by Wallach and Winick. Winick's state-

ment that Trans World's fees were "competitive with what

was being charged other groups" was patently fa~se, as

demonstrated by the Insurance Department's .later survey

which revealed that Trans World's charges for adminis-,

tration were about two and one-half times the norm.
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Winick responded to counsel's inquiry by

presenting what purported to be invitations he had ex­

tended ·to four major insurance companies to bid on the

Fund's business. Winick thereafter told the Fund that

these insurance companies had declined to bid, and he

gave the Fund letters to that effect from the insurance

companies. However, Winick did not reveal that at least

one .o f these insurance companies -- Mutual of Omaha

("Mutual") -- had indicated a serious interest in offer­

ing coverageo Mutual only declined to bid when Winick

told an officer of Mutual that the price for placing the

insurance would be illegal commissions payabl~ to him of

at least 905 percent, as well as additional fees.

Another insurance company to which Winick had written

did not even provide coverage for welfare funds.

Thus, Wallach and Winick misled the Fund in

1972 by telling the Fund that Trans World was the only

insurer available. They misled the Fund again in 1976

by representing that they had made genuine but unproduc­

tive efforts to obtain less costly insurance, and they·

lied to· the Fund's counsel about the fees and commission·

they were receiving.

(b) Concealment of ·fees from the Insurance Department

The New York State Insurance Law, §§204(4) anq

221(7), requires that all payments made by an insurance
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carr ier for commissions, services, and administration

on group insurance be in accordance with a schedule of

fees filed by the car r ier wi th the Department. * As a

matter of prac t l ce , if the fees are too hiqh the Depart-

ment will not accept the schedule for filing. The Code

of Ethical Practices ("Code")** sets forth the Depart-

ment's policy that on union group insurance these

payments can be made only for the reasonable value of

four itemized services.*** (Code, §2(c)(1».

Under 'i ts contracts wi th Trans WorI'd, ' Serv-Co

was responsible for all filings with the Insurance
, '

Department. As stated above, Winick had been told by

* Every violation of the Insurance Law is a misdemean­
.or in addition to any other, penalty provided by law
(I.L. §5).

** The National Association of Insurance Commission­
ers ("NAIC") in addressi~g the corruption and de­
pletion of welfare and pension fund 'assets at its
convention on December 2-5, 1957, adopted the Code
of Ethical Practices as a declaration of applicable
principle~ on the proper cortductof insuring wel­
fare and pension funds. The NAIC adopted the Code
to serve as a complement to II,... existing state
insurance' laws as require that insurance benefits
be reasonable in relation to the premiums charged,
and which prohibit unfair discrimination, rebates,
misrepresentation ", misleading or deceptive acts,
and other unfair trade practices or unfair methods
of competition, as being prejudicial to the
interests of beneficiaries of insured welfare and
pension funds." The New York State Insurance
Department fUlly subscribed to the Code by circular
letter dated December 19, 1957 and by adopting 11
NYCRR Part 202 (group life insurance).

*** T'he~e four i temi zed serv ices are: ' (1) issu ing
certificates; (2) maintaining employee records;
(3) billing premiums; (4) processing claims.
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Beneficial that the commissions he and Wal'lach were

seeking were excessive and would not be approved by the

Insurance Department. After Trans World agreed to pay

the commissions, Serv-Co did not disclose the fees to

the Insurance Department, having been told by Beneficial

that the Department would disapprove them. When

questions were later raised about their fees, Winick and

Wallach repeatedly assured the Trustees that the fees

paid by Trans World had been duly filed with the

Insurance Department. These representations were false.

Trans World's payments to WAI under the Group

Service Agreement were concealec from the Insurance De-

partment. They were not in accordance with the schedule

of fees to be paid in connection wi th union welfare

cases wh i ch Trans World had filed with the Insurance

Department.* The payments by' WAI to WVB also were not

filed with or disclosed ,to the Insurance Departrnent.'**

___w •• _

,* The
v

schedule which WAI did have on file with the De­
partment conformed with the Code., But the payments
actually made to WAI under the Group Service Agree-,
ment did not conform with the schedule on file and
did not conform with the Code'. Serv-C6's officials
told the Department that the wrong schedules had
been filed "by mistake."

** Trans World has argued that the fees paid by WAI to
WVB did not have to be filed because ,they were not
paid by Trans World, the insurance company. In our
view, this contention is absurd. If accepted, it
would allow insurance companies to avoid the limita­
tions on commissions merely by paying the excessive'
commissions indirectly through ,a third party, as
happened here. Trans Warld also claims that it
first learned about these payments to WVB in 1978'0
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Trans Wor ld ~'s fee'sto WAI .and 'to Serv-Co (an-d

PPP, the administ~ator .and payer of ~l~ims 6n dental and,

.d r uq coverage) .aLso we re not .l.n .accordan·c·e with fee

schedules filed '. by 'Tr:an,:s Wor.ldwi,th the .Department. * I·n

'short, the fees recei.ved by Wall:.ac~h·and Wini.·ck were

concea Led from the In:s:u·r'·an.ce Departrnent G

(c) Con.cealmen't .o'f .fe·.e',s :·fromth.e· Uni ted States Depart­
ment of Labor'

The WeI'fare and ·.P.e·'n.sion Plans· Disclosure ·Ac·t

of 1958** required we~fare plans ·to disclose certain ,iri-

surance information to the United States Department of

Labor on a'~'Form .0-,'2. .. ·The Emp.loyee· .R·etir;ement 'In'come

.1:975, 'super··c'ed.e·dt··he Wel.fareandPension Pl.ans Di'sclo-

,..sure Act ,and requir.ed weLfare p l.ans to make .comparable
(

'Tr9ns WO.r:l.d ha.s carqued t ha t t.he S'erv-'Co cont.rac t d id
not have to befiledbecauseServ~Cowasperf~rming

·the functions ,'0'£ a group departmerrt .for Trans World.
But Serv-Co was rtot a division 'of Trans World. It
.was, by the t.e rms of the Consultinq vand Admi n is t r e­
.t I ve Agreement, .an .i ndependent con t r actor (Agree­
ment , .si , :,p. .~). :M:ore.over, even .ifpayments under
consu l ting agreements ma.y not .have to be in .accor-­
dance with fil.ed schedu Les , payments under adminis­
trative agreements must be. Since this was an ad­
ministrative'agreement, combined with a consulting
agreement, the payment.s,to Serv-Co had t·o be in
accordance with a filed schedule and they were not.

**
**,*

2.9 USC s1001, e·ts.eq·, ·effect,i ve Jan.ua·ry '1, 19,75.

2.9 USC §301, et se"g.
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disclosures on a "Form, 5500." A major purpose of these

disclosure requirem~nts is ~o make a,matter of public

record the total fees and commissions paid to insurance'

brokers and others in connection with union'welfare fund

insurance, in order to deter kickbacks and other illegal

commissions.

Both Forms required reporting funds to dis-

close the names of each recipient 'of fees and commis-

sions and the amounts paid to them. From 1968 through

1978, these Forms were annually submitted by the Fund to

the United States Department of Labor.

The financial data concerning the fees and

commissions' paid by Trans World were prepared by Serv-

Co, submitted for review to Trans World, and then deliv-

ered to the Fund. This information was then incorpo-

rated in the Forms, which were filed by the Fund with

the Department of Labor. The data were also included in

"Summary Annual Reports" which the Fund was required to,

and did send annually to all of its 14,000 participants.

The fees and commissions paid to Wallach and

Winick were not fully disclosed to the Department of

Labor. Indeed, in all of the filings with the Depart-

ment of Labor, Wallach was never listed as a recipient

of commissions and fees of any kind. Trans World's'

'"promotional" payments to WAI, under the Special Group.
'V.

Representative Agreement, also were not disclosed.
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Rather, they were treated by Trans World as overhead

costs .and , on that theory, not, revealed ,as comm i s s Lons ,

even though, as shown above, they qlearly were

commissions to Winick.

,Trans World's paymeqt~ to Se~v-Co (~n~ to,PPP)

were not specifically identified either, bu~ we~e in~

eluded in the Forms, lumped together with other items,

as a "charge for ,risks orcontingencyo" A "charqe for

risk" is the profit ma~gin of the lnsgrance carrier for

taking the risk: a' "charge for co~tingency" is the

amount the insurance carrier sets aside for p~otectjon

against unforeseen, events. By lumping the fees paid to

Serv-Co and PPP with other charges, under the category

"charge for risks or contingency," th~ total

administrative ,charges to the Fund were 90nceal~d.

An examination of ,t~e filings with the Labor

Department would not have revealed how much, Trans World

was paying to, third parties, ~uqh as Wallach and Winick,

for fees and commis~ions. ,Wallach received about $1.3

million in commissions from Trans World from 1972

through 1978. Yet he was not identified as the recipi­

ent of any fees in the filings. WAI was identified as

the recipient of "service" fees but no mention was made

of its receipt of $931,200,as a "Group Represeptative"

of Trans WorLd, Moreover, because Serv-Co was not

identified, there was no way to tell from the filings
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that Winick was being paid twice for performing the same

illusory services--once through WAI and again as a

shareholder in Serv-Co.

(d) Concealment of fees from the Fund's beneficiaries

Under its collective barqa In i nq agreements,

the Fund was required to send each of its participants

Summary Annual Reports of the business and affairs of

the Fund. These reports· included certified financial

statements showing the Fund's income, expendi tur e s , and

related matters. The Reports also included the finan-

cial data concerning the fees and commissions paid by

Trans World.

In preparing the Summary Annual Reports, the

Fund used data furnished by Trans World and prepared by

Serv-Co concerning the fees and commissions Trans World'

had paid. This data consisted of nothing more than the

information contained on the Form 5500' s, which Trans

World had submitted to the Fund for filing with the

united States Department of Labor. Since, as mentioned

above, the Form 5500's failed to properly disclose the

payment of fees to Serv-Co and Wallach, the same omis-

sions were repeated in the Summary Annual Reports.

As a result, the participants in the Fund

could not determine from the Summary Annual Repor~s the
""-'

total service fees paid -by Trans World, at the Fund's
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experrse , to third; p.arties as.sociated w·ith the F'u:nd.• NO'r

could they tell tha t Larqe payment-s were being' made t o

Wallach.

* * *
As brokers, Wallach and Wini,ck were fid.ucia-

r ies , and ther.efore, t.hey had a duty to d i sc l.ose to the'

Fund the amount of their compensation from Trans World.

They also had a d'uty to assist th·e Fund i.n ob t a i n i nq Ln-

surance at the most reasonable rate.* In blatant dis-

regard of these obl i qetLons , Wallach and Winic.k souqht

to obtain Lnsurance from the company which would prov i de

them with the largest commissions--indeed illegal com-

missions--rather t han t he I.east cos t.Ly l nsurance. ro

accomplis.h this, they' hid the commis s Lona t hey were re-

ceiving by disguising them as "service fees" and ~pr~mo-

tional fees." Then, they concealed these payment s f rom

the Insurance Department, the Department of Labor, 'and

the Fund.

* In Brink v. DaLesio, 82 F.R~D. 664 (D~C. ~aryland,

'1980), Alfred B,ell pr'ov i ded consulting, admi nLst r a­
tive, and insurance brokerage services to Teamsters
Local 311 welfare fund. The fund's administrative
costs were twice the average cost for similar funds.
Bell failed to inform the trustees that various of
the, fund's Lnsurance carr iers a Lso paid him for cer­
tain ad·ministra·tive services charqed to the f und ,
In holding Bell liable to the fun~, the Court stated
that a broker has: "a duty •• • under the common
law to divulge the amount of compensation he is re,­
ceiving from the insurer as well as a duty to assist'
the insured in obtaining insurance at the most rea­
sonable rates.• "
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In add i tLon , they' fraudulently led the

Trustees to believe that they had placed ,the ,insurance

on the basis of' competi ti ve bids wi th the least costly

available carrier and that their fees had been approved

by the Insurance Department. In our view this course of

conduct ,constituted fraud, under applicable Federal and

State law.*

* See Title 18 United States Code §134l (Mail Fraud),
and New York Penal Law §§155.05 and 155.35 (Grand
Larceny Second Degree).
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IV. THE INSURANCE DEPARTMENT'S INVESTIGATION

On s ep t embe r 20, 1978" the Insurance Depart-

rnent commenced a formal investigation of the premi urns

Trans World was charging the Fund and other union wel­

fare funds. The existence of the excessive charges had

been brought to the Insurance Department's attention by

Robert Nuding, Chief of the Department's Policy Branch
i. : t

in Albany. Nuding had determined that the' "retentions II

Trans World was chqrging the Fund were averaging about

23 percent of premiums. He concluded, in a letter to

the Department's counaeL, that this was Ita ripoff of

massive proportions," and so advised" the nepartmen t ' s

Gen'era'l Counsel.

In 1978 and 197'9, the Insurance Department

conducted its investigation, which involved taki,ng tes­

ti~ony from officials of Trans World, and from Wallach,

Winick, Serv-Co, and others. This testimony reve~led

that Wallach and Winick were being paid large fees for

services which were act ua l.Ly perfo rmed by the Fun,d's in-

t e r na L sta f.f ,

The investigation also incorporated a survey

done by Nuding which established that the normal cbst of

insurance for large welfare funds is in 'the area of 6 ta'

10 percent of premiums.

By the ,fa~l of' 19.79, the Ins,ura'n'ce nepar tmenc

'had determined that Trans World had overch~rged the
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Fund ,by at least $2.6 million be tween January 1, 1972

and December 31, 1978. The Department demanded that

Trans Wor ld. repay one-half of these overcharges to the

Fund and admit violations of the Insurance Law. Trans

World took the position that if it had to make restitu-

tion, so should Wallach and Winick, who had received a

large part of the overcharges. As Sidney Glazer, Asso~

ciate Counsel, of the Department, testified before the

Commission:

Q. Did (Trans World) indicate that
they fel t if any resti tution that
would be made that they would want
the third-party administrators to
be included?

A. Yes. They also took the posi­
tion that if retentions were exces­
sive they were in large part based
upon their payment of high fees of
excessi ve fee-s and, therefore, the
Department should include the
demand we were making upon Trans­
World for return of monies, include
the third-party administrators who
had rece i ved these excess i ve ser­
vice fees, include them as respon­
dents in'these demands, so they can
contribute toward any restitution.

Negotiations followed involving the Insurance

Department, Trans World, Winick, and Wallach. During

the negotiations, Trans World proposed that the Settle-

ment Agreement provide that the settlement was a "full,

fair, and complete" re€overy of all overcharges.
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Glaser testified:

C.' 1 would like to' call' your
attention top·aragra.ph 6 of t he
proposed stipulation.

* .*

"'T'hat oonta Lns languag.e ..which
Super Ln t enden t Lewis r efe r red ·to, '1
believe, as foLl.ows •

""Havingo:btained a fu l.l , fa ir,
and complete recovery of all charg­
e,s .of Tra,ns \Worl,d and th.e other
Respondents deemed by it to be
excessive, the Departm~nt will
ne tthe r t ake nor initiate .any :fur­
the r actions or proceed Inqs ••.• '''.

'Wa·s tha t provision foun..d obj·ec·­
tionabl'e·b'yt'h.e Department?

'A. ,Y,e,s .·Th.e .characterization .ef
the reoov..er.yas full, fa i r , and
compl.et;e was obj ect i.onabLe to us
beoause , .indeed, it ·.wa·s a fif·t·y
percent recovery, an.d we Ln no ·way
.w·anted.to char.ac t er i ze o r .obecur.e
,thefactt'hat it was a fi·fty'p.er..cent;
r ecovery , ·th·at it "was .not; ',af~ullr,:e­

covery.

.poaals

Q. Did Mr • :Jordan [counsel ·'.to
TraIns World] o r any 'of .th,e o che r
par.t Lc Lpants in trh Ls set t Lemen t e~x­

press apprehens Lon or concern about;
the possi'bilityofTrans World or
its service providers being sued by
the Pund ?
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A. Yes, they did.

Q. What was said in substance with
respect to that?

A. The Department would not parti­
cipate in any way in precluding the
trustees of theSe funds or the ben­
eficiaries from attempting, if they
'saw it to be their duty or their
wish, to obtain any further monies
in the ma t t e r ,

By November of 1979, Trans Warld, Wallach,

Winick, and the Insurance Department had agreed in prin­

ciple to a settlement involving restitution, of $1.3 mi1-

lion to the Fund,. However, 'Trans-World, Wallach, and

Winick were apprehensi ve about making payment' wi thout

assurances that they would not later be sued by the 'Fund

for excessive charges not covered by the settlement.

"V.-
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v . FEINSTEIN'S RESPONSE ··TO THE INSURANCE .DEPARTME.N·T'·S

INVESTIGATION 'AND THE >SETTLEMENT

Feinstein learned that· ·.the Insurance

nepar tment; was"conducting' an . Lnve s t i qation by no later

than MaIch~ 1979-~ .At a Trustees' meeting on Mareh 16,

1979., ·h·,e ·told the .Boa'rd ...t hat t he In'su'ranee Department

.was "objectinq -·to -tqe .amounts of money which .Trans Wor Ld

re t a ine.d -for payment; of administrat i v.e expenses,

commissi.ons, f-ee·s and 'other experise s .beyond the payment

of claims. n* Howe-ver, F'einstein ··went on to tell the

Trus·tee's r hat "allfee.s:, commi-s sions and charges we r e

always on record ~ith the Insurance Department., ~s well

as our premi ums and rchey we re .aware of ·th-em." As not-ed

prevLousLy , th Ls .sta tem.ent was .faLse, Th'e fees,

'eomm-i,ssions, end vcharqes -made by 'Trans Worl'd had not

been ·a·lily .fil.,ed.wi th ..the Ins.uranc.e .'·Dep·artment •

.Sometime .Lat.e r .in 1979, Feins.tein aske.d

.Harold ,L. Fis-her, ·Esq., .who was ·counsel to Local '237

'-(and .not t he F·und·) , .to ,meet -·wfth ,A'l·b·ert Lewi~,~,.

.superLncendene of .I·,n's urance , to d I soues -the

.Lnves tLqa.t Lon , ..L-ewis te s ti fied 't·hat ·d·uring -a brief

_personall.y, ~nd .that one .of -the 'In:sur.an-ce nepar tment u~.s

at torneys aLleqed.Ly wa.s -,...out ··to 'g.,et'''.-Fe-instein... Le,wis

,,* .T.:h-e ·.qu'ot·a"t-i.o:ns "are ·t,a:ken·'fr·o:m -·'th·e mi nu tes of a
.meet Lnq of .the ··"Triu.s-t_e:e··shel·d o·n.'Ma.r,ch 1-6, .1~9·7·9.•
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replied that no such vendetta was being conducted by his'

office.

In his appearance before the Commission,

Feinstein testified that he sent Fisher to the Insurance

Department to learn what the investigation was about, so

that the Trustees would be fully informed as to. any

overcharges that were being made by the Fund's insurance

carrier. When asked why· he sent Fisher, rather than the

Fund's counsel, he said he did so because Fisher had a

personal relationsh ip wi th Super intendent ·Lewis. In

fact, Lewis testified that Fisher made no inquiry as to

the nature of the investigation, or Trans World's over­

chargese He merely expressed to Lewis a concern that

the Insurance Department not conduct~a personal vendetta

against Feinstein who, of course, was not the subject of

the investigation.

Despite Fisher's visit to Lewis, the investi­

gation went forward and reached a point of settlement by

the end of 1979.

In November, 1979, officials of Trans-World,

and its counsel, met with Feinstein, Wallach,·and Harold

Baer, Jr. of Guggenheimer & Untermyer, counsel to the

Fund, to discuss the proposed settlement with the Insur­

ance Department. At this meeting, the Fund was· asked to

provide releases as a condition of the settlement.
'V.

Feinstein responded that the Fund .could not give
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r e Lease s withou·t first .determinin~ whether the

s e t t Lemen t was appropr i.ate •. Subsequen·t events. .r a ise

ser ious doubts as to Feinstein IS .ac t ue.I Lnt.en t Lons in

seeking such a determination.

Shortly thereafter, the Fun'q, throuqh its

counae l , r e t ai ned Wi IIi am" M. Mercer, IJ?c. ("'Merc~r"), a

subs l d iary of. M·arsh & MC'Lennan,: a Larqe insurance. bro-

ker, to analyze the proposed settlement. William

Mackie, a vice-president o{ Mercer who was in charge of

the matter ,testified that on December 19'0 1979, he was

reta ined to': I

• • e· evaluate the [1 •..3·1 as to
whether or not it w~s an acceptable
of f er and, should they, t he .unLon ,
se'ek more money , shouLd we, in' our
evaluation,', determine tha,t maybe i.t
should have been something" 'else­
other' than [1. 3], we should g.et..
back to them and tell' them abou t
that.

Mackie t e s t ifLed that at a· meeting:' on D'ece'mber

14, 1,979·, he' was told. b'y Andrew Fi's·he.r.,· ES.q. -- courise I

not to the F'und but' to Loca.l· 2.37 Ltse Lf -- that if he was

ab le ·to: justify the set.tLemerrt.; and the' F.und later re­

ce i ved the proceeds , trhe Fund· miqht h,ireMerc'er to ·tell

the Fund: "wha t kind of benefits they could buy' with the

$1'.3 •.. " Mack'ie conceded that in say inq t hLs "courise I

miqht have, baen whet t Lnq my' appet I te to t,ake on the

aocourrt.;" Mackie was al.so ., told' that t Lme w.as of t.he
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essence and that he had to reach a conclusion as to the

settlement in less than two weeks.

In mid-December, 1979, Mackie undertook to

read twenty seven volumes of testimony given to ,the In-

surance Department 'and other extensive material, and to

render an opinion within two weeks. Mackie testified:

We were asked to evaluate all
of the circumstances and to get
back within fourteen days, given in
Harold Baer's communication to me,
in his letter, approval to go ahead
with a stated rate and come back to
him with a verbal report over a pe­
r iod, at the latest, wi thin four­
teen days, and that they may re­
quire at some time later a written
report.

On January 30, 1980, Mackie met with Feinstein

and' Baer and reported his conclusion that the settlement

was acceptable:

At 9:30 on January 30th [I]. met
at 216 West 14th Street on the third
floor with Barry Feinstei~ [and
Harold Baer] . • •

[I] t had to be [the 30th be­
cause] I couldn't make the verbal
presentation to Harold Baer for one
reason or another, and Harold put
it off until I could make the
presentation to him and Barry
Feinstein at the same time.

The verbal presentation was
nothing more than, we think, the
settlement of~er was a good one and
you should grab the money and run.
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Sa·tisfied with ·the oral report,' Feinste.ln

told Mac..kie to write a written report. 'Then, Baer corr-

veyed Macki~'s opinion to Trans World's attorneys., and

Feinstein conveyed it to.Wallach. Armed wi th the k,nowl-

edge that Mackie had .reported the settlemerit was

"acceptable," .and that it was therefore unlikely that

they would face a Lawsu i t by the Fund, Trans War ld ,

Wallach, and Winick entered into the settlement with the

Department; whi.chwas formally e'xecuted' on March 19,

1980.

Al·tho'u.gh Fe inste in and Baer had conveyed

Mackie's conclusions to Trans World and Winick, the

Trustees of the Fund were ro t a l.Ly vunawa r e t ha t Me',rcer

hadheen retaine.d, that be 'had orally reported to F'ein-

stein and Baer, and that the results of his study had

been communicated to Trans World and Wallach. It was

not ·u·n,t..il Marc'h 21, 1980 that t he Truste'e's were even' in­

formed that Merc~r was being retained. The minutes of

the Board Meeting of March 21' read, in part:

•.•• the Fund has hired the consul­
t~nt firm of Marsh McClennon to' re­
view the entire ~atter to det~rmine

the appropriateness of ·t·he settLe­
mente

This will be a very involved .st.udy
and will be fully reported so a de­
cision can be made on agreement.
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l

Thus, the Board was led to believe on March 21

that Mackie was about to embark on a "very involved

study" of the settlement whereas, in fact, Mackie had

already finished the "study." As Mackie testified, his

work in evaluating the settlement was "98 to 99 percent"

complete by March 21.

On April 24, 1980, Mackie submitted a written

report setting forth the conclusions he had reached ear-

lier as to the settlement. His report confirmed the In­

surance Department's finding that Trans World's 23 pe~~

cent retention charges were excessi ve, and concluded

that "the retention charges should have averaged between

12-14% of annually-paid premiums for the benefits pro-

vided during the indicated period."

In test imony before the Commission, Mackie

said that the 12-14 percent figure was a consensus of

several persons in his firm who had experience with sim-

ilar funds. However, further testimony established that

the consensus was reached during an informal conversa-

tion, without the benefit of any relevant data. In ef-

_fect, it was no more than a "guess estimate." Moreover,

Mackie was unable to ci te a single example of a fund

whose retention rate was as high as 12-14 percent. The

Insurance Department had concluded that ·a retention of

6-10 percent would be normal for a fund of this size.
"V"
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Mack Le aub.sequent Ly t.estI fi ed ·to th:e· ·Comm:i.s,-

sian t hac had he been aware of certain f ac t s wh i.ch he

c l.a Imed had not .been brough·t to his atcen.t.Lon,..he .would

have conc l.uded t ha.t the" proper r eten.tLon vr ate w·as Lower

than 12-14 percent.* F'or examp.Le, M.ackie aaid he was

totally unaware of t-he ser v Lces performed. by Groom's

staff. In other wo·rd.s, he did not know that the· Fund'

was largely self-administered.

Mac·k ie's report wen.t on to note t hat the set-

tlernent of 1. 3-mi 11 ion had "effe.c.tively r educed .reten-

tion.charges to an average of 17%." Nevertheless, the

report concluded that the settlement was "reasonable and

j.ust.ifie~.·," particularly in. ligh.t of Mac,ki.e's. unde r>

standing that, "Trans World did not attempt to conceal

or gloss o~er any rates or administrative expenses

mai nt.a Lned during th.e cont r ac t p.eriod."·** Emphasi.zing

t.hat the fees Tran,s W.o.rld had be,e,n fullydisclos~ed,

Mackie's report stated:

*

**

The Fund's. counse I demons t r ated to the Commi as Ion
t hat much of the rnateri.al which' Mackie c LaImed he
r.eque s ced; and was not given,· was in f act; sent t.o
him. Thus, it a.ppears that Mack Le rendered his
opinion wi t.bout read ing many of the cr i tical docu­
ments furnished him.

Mackie also c LaImed th.at,. if sued, Tr'ans World could.
make certain arqumerit s to justify even a 17 percen·t
rate. On the othe.r hand, his report also noted t.hat
there was outstanding In t'e r estvdue the Fu·nd.
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Their aggregate charges, premium'
rates and expenses were submi tted
and received by the State Insurance
Department as required, and appar­
ently not disputed until the recent
investigation. As the industry
watchdog and arbi trator of impro­
prieties, we may' assume that more
drastic measures would have been
imposed much sooner by the State
Insurance Department' if 'deemed
necessary.

This critical statement in Mackie's report

was false. In fact, the charges and 'expenses of Trans

World 'had not been submitted to the Insurance Depart-:

ment, as required, and had nevet been approved by the'

Department.

In early March of 1980, Mackie and one of his

associates met wi th Harold Baer, Jr. and one of his

associates to discuss a draft of M~ckie's report.

Mackie and Baet have informed "the Commission that during

that meet i nq , and on a't least one ear lier occasion,

Mackie specifically discussed with the Fund's counsel
'" ,

the statement in his report to the effect that Trans

World's charges and expenses had been duly submitted to'

the Insurance Department. Nevertheless, Mackie's,

report was submitted to the Trustees in the form quoted

above.

When the Commission asked Mackie to explain

the basis for the statement in his report that the fees

paid by Trans Worl~ had been disclosed, he informed the
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Commission under oa th t hat; his.re,port re.ferred to the

Form 550,0' s submi tted by the' Fu·nd·., However, the Form
, . '

5500's were ,not filed with the Insurance -Department, but

rather. with the'United States Department of Labor (as

the Forms themselves indica~e). Moreove~, as noted ear-

Iier in this report, the Form 5500's filed by the Fund

did not disclose the payment of fees to' Serv-Co and to

Wallach. Therefore, the Forms could. not have revealed

to the .In,surance Pepartme.nt· all the fees and commissions

paid by Trans World even if, as .Mackie claims to have

believed, they had been. filed with the Ins~rance

nepartmerrt ,

Moreover, on or about April. 2, 1980, before

M.acki,e's report was comp.Le t ed s the Fund's .. counsel

furnis·hed..Mackie a copy of the .Set~lem~nt ,.Agreement

between Tr~ns World .and the Ins,ur~nce Departme·nt.,· .That

Agreem~nt contained an admission· by Trans World that it

had paid commissionsan,d fees in connection with its

group life and accident, and health insurance that· were

not filed with the Insurance Department, in ~iolation of

. §§204(4) and 221(7) of the Insurance Law~ Mackie

testified that he read th~ Settlement Agreement quickly'

but "probably didn't even realize what I was reading."

On June 25, 1980, Mackie's report was discu~s­

ed at a meeting. of the Board of Trustees. After review-

ing the 'report, and a sta~ement by counsel concerning
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legal issues which would be involved in an action to

recover the overcharges, the Trustees unanimously

adopted a resolution "that the settlement. bevaccepced "

and the matter be "closed." At the time this resolution

was adopted, the Insurance Department had already' reach-

ed its settlement with Trans World, Wallach, and Winick

three months earlier, and the Fund had accordingly been

paid approximately half, of the overcharges. For the

Fund to "~ccept" the settlement, and "close" the matter

was to surrender, without compensation, a valid, addi-

tional claim of at least $1.3 million and, with inter-

est, as much as $2.3 million. Yet that is what the

Trustees proceeded to do.

Accord ing to the minutes, the Trustees then.

directed the Fund's counsel' to draw up "limited re-

leases," which would release Trans World, Wallach, and

Winick from liability for all matters covered by thei.r

settlement with the Insurance Department. In other

words, the Trustees voted to release Trans World,

Wallach, and Winick from liability .for all the·'

overcharges they had made to the Fund, even though the

settlement had recovered only half of those overcharges,'

and Mackie's own report, as flawed as. it was, had itself

concluded that between $600,000 and $1.1 million, plus

interest, was still owing to the Fund.
~.

The minutes also state that before the
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'Trustees voted to release Tra'ns Wor Id ,Wallach, and

Winick, Fei'nstei-n told them .tha t all 'of the -commt esIons

and fees received by Wallach and Wi,nf,ck "had been filed

wi th the s t a ce and not .r e j ec ted s " This was a vital

s'tateme-n t,. 'If Wal,lach' s and Winick 'sf,ees had been

properLy flIed, then the Trustees might 'reasonably have

be Lieved th-at the Fund had 'simply 'been ove r charqed . It

was prec i seLy the concealment and norr-f'LlLnq of the

commi s s.i on s and f'ees that' proved 'that Wall,ac-h, Winick,

and Trans World ac t LveLy def rauded the 'Fund. .tn this

case, had the Trustees known that the fees and

,commissions, had Aotbeen filed, it would have been far

less Li kelythat the Trus'tees would' seek no further

recovery "from Tra'n'sWorld " Wallach, and Winick. It

might .al.so have led t.o 'a ce rmi nabLon ofth,e existing

con t r acts betwee'ntheF,und, Wa'llach, 'and ,Se'r-v-Co.

Feins'tein, on behalf of Wallach and Winick,

r epresent.ed 'that all fe'esand commissions had prope r Ly

,b.een filed with the State. Th-es'tatemen't, 'was made to

the Trustees in the presence of Mackie ,and Baer. Both

knew -or .had cause to know t.ha t 'the .repr.esen t a t Lon was

not true, yet ne i the r 'made any e'ffor~tto cor r ect th Ls

q ross ly mislead Lnq 'st'ate'ment.
. . . .
. ' , \..

In the 'spring 0.f1980, ,th'e "Fundg'ave Mackie a

second ~etainer. 'This was to analyze 'the administration

.of the Fund by 'S,erv--Co and W'allach to whom iche Fund "s
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programs had been entrusted after the Fund became self-

insured on January 1, 1979. In the summer of 1980,

Mackie reported that Serv-Co's operation was not profes-

sional, and he recommended that his firm replace Serv-

Co. Mackie testified that Feinstein responded as

follows:

Just keep in mind whatever we do has
got to involve Billy Wallach be­
cause that man has saved the Fund
countless thousands of dollars, and
he may have, said millions, •• ' • in
everything he has done.

Mackie testified that Feinstein told 'him to

take up with Wallach the possibility of Mercer's replac-

ing Serv-Co:

A. [We] all had a meeting, myself,
Mr. Feinstein, Mr. Baer, Mr.
Fisher [in July, 1980] •• Dur­
ing the meeting [Feinstein] called
Billy Wallach • . •

His comment at the time, if I
remember correctly, was Billy, I'm
coming out to use your pool tomor­
ro,v • • •

And then he said . • .' I've got
your friend Bill Mackie here.

And then there was something
said on the other side, and Fein­
ste in laughed .a Li ttle bi t, and be­
tween the two of them they kind of
arranged that 'r would meet with
Billy Wallach ~uring the following
week.
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Q. What was the purpose
your getting' together with
Wa.llach?

• In
Mr.

A. T'he purpose was • • • to diacuas
Serv-Co • • • and how they could be
replaced [by Mercer].

Q. And why would you be discussing
that with M'r •.. Wallach?

A. My unde r s tandi nq is that Mr.•
Wallach is a consultant to the
Fund, and that he was acting bn the
orders of M;r. Fe Lnstei n ,

Ma'ckie met thr ee time's withW·a,llach. to .di scus's. i

whether Mercer would replace Se.rv-C'o. Wallach made i t

clear ·th·a't he would not approve the subst.Lt.ut.ion unless

he, Wa:llach, was a l.so going to be Lnvol.ved Ln the ·f.ut.ure·"

admi n i.s tratLon of the Fund.. Moreover, Wa.!'l.ac·h LrrsLst-ed

that Winick would have to be involved coo , e.venth'oug·h

Mackie's repo'rthad been' highly cr Lt.LcaI of Servv-Co,

wh Lch was to be replaced. A's M'ac'kie desc rIbed hi.s.con-·

versations with Wallach:

A. [o l ne thing' t hat d Ld come ou.t
in t ..he conve r sa t Lons was. • my
personal feeling about the Serv-Co
operation. And I told him, I think
they .are a shlock operation • • .'

'And we d-id t a Lk about Winick in
part i cuLar , and he was kind of"
pushing me, at one, time he' even
asked me if Mercer would be inter­
ested in buying Serv-Co.,

And I said, "Not in your forid-'
est, dreams:, II •
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And then he as ked me ,he 'said
something. to the effect about hav­
ing to have Winick with him because
Winick was like a right-hand man to
him. .

* * *
Q. And did he indicate to you, did
he urge you • . • to somehow include
Mr~ Winick in whatever arrangements
were' being discussed for the
[F]und?

A. [Wallach said,] if Winick and
I, . mean i ng if I had any problems

'with Cal Winick, that Wallach and I
would have some problems.

Q. What did that statement by him
mean to you at the time?

A. That un Les s Winick and I and
Wallach could- see eye to eye, more
than likely there would be no fur­
ther business relationship with
Mercer.

Mackie's discussions with Feinstein concern-

ing changes in the Fund.' s administration apparently were

suspended when it became known in the late summer of

1980, that this Commission was conducting its investiga-

tion. Public hearings,were held in November of 1980, at

which Mackie testified that Feinstein had insisted that

Wallach continue as the Fund's advisor, despite

Feinstein's knowledge of the results of the Insurance

Department's investigation.

At the public hearings, Feinstein testified

that the contracts between the Fund, on the one hand,'
"';1-'

and Wallach and Serv-Co, on the other hand, were being
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er .they woul.dco'ntinueas ·the :·Fund' s consult·,ant·s· and

administrators. Fe'instein stated tha·t he wan.ted ,to ex-

amine the matter in ~ight of whatever findings :the Com-

mission wou Ld make., Thus, in November , ·1.98.0" a f uLl,

year. after he 'knew for certain that Trans World,

Wal'la~c.h, and ~1inickhad ',"made gross ove r cher qes to the

Fund, Feinstein told the Commission that the Fund might

still ·continue to ~use the services of Wallach and Serv-

Co.*

Subsequen,t.~y, 'Feinstein Lnformed it.he Commis­

sion that d n necembe r , 1.9'80, the Trustees voted to dis- .

corrti nue Wall,ac'h' s se r v i.ces as of .Janua·ryl, '1,981 and ..to

replace. 'Serv-Cowhen a substitute .was found, •

•-It Testimonya,t the commt as Lon "5 .hearLnq es t abLt shed
that the 'Tru'st'ees 'we.r'e unawar-e of ·'Fe.tnste'in' s dis>
cussion ,·wi:t'·h. 'M'ack'ie conce.r n Lnq Wallach'scont:inued
Lnvol vemerrt.•
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VI. FEINSTEIN'S EARLIER EFFORTS TO PROTECT WALLACH AND

WINICK - THE COMPTROLLER'S AUDIT

The Insurance Department's investigation wa~

not the first occasion on which Feinstein attempted to

protect Wallach and Winick at the expense of the Fund.

Feinstein testified repeatedly and emphatically that he

first learned that Wallach and Winick were receiving ex-

cessive fees in 1980 through the Insurance Department's

investigation. The facts show he learned much earlier.

In late 1976, Feinstein learned that the Fund

was being aUGi ted by the New York Ci ty Comptroller's

Office, and that the auditors believed the Fund was pay-'

ing grossly excessive amounts to Trans World for insur-

ance. Feinstein did not tell the Board of Trustees about

this but rather attempted to refute and block the audit.

This incident casts light on Feinstein's attitude toward

Wallach and Winick.

In 1975 Arthur Puchalsky, an accountant with

the Comptroller's Office for twenty-five years, became

chief of the divisi.on authorized to conduct welfare fund

audits. Puchalsky believed that welfare fund audits had.

been unreasonably neglected, since New York Ci ty con-

tributed great sums into welfare funds and had no direct

control over their management. Moreover, welfare funds

historically had been subject to fraudulent and incompe-
"V.

tent ma~agernent.
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. In Late 'f'~l"il, 197'6, 'Pucha·is·kY orde r e d one of

his auditors to beqin an,'audit of t.he Fun-cf. A'ft'er' c6'rrt~

pleting the preLimi nar y revi ew of the Fund's record's,

puchalsk~ and the fi~ld auditor, ~bb~it RoSehf~ld,

fo6~ss~d ·o~ fiv~ ar~~s: ~he cost '6f insur~n~~; fh~ ~ui-

. '"

chase and i~provem~nt of the Fund's building; th~ pl~c~-

~ent of Fund ~oney in non-interest bearing accoririts; Eh~

allocation of e~penses b~twe~n the Fund ~nd the Loc~l

237 union; arid travel and ~titert~irimeht expenses bf th~

TrusteeS.

By early April~ i917~ Puchalsky and ~o~enf~ld

had completed a draf t aud ff. report on the Fund.' 'Accord­

ing to PuchaLs ky , the J:taf't was for warded to Martin'

Ives i the First D~epu'ty' co'mptro'lier, and sent to the

Fund.

Th~ draft, ~hidh wa~ sent to the Fund and its

counsel and was Late r a'is;6us's'~a b~l Felnstein personally

with' the Comptroller's bff':tc'e; was highly cr i tical of

the Fund's rilan'ag'em'e'nt aria its purchase of insurance.

With, respect t6 ~h~ trindis iri~uiaric~ pfogfam" the dtaft

made serious a l.l.eqat Ions of overcharges arid excessive

commi s sl on s ~ Thus~ tt ~taf~d 6ri p~g~ bne that: "The

Fund is not purchasing' the best berre f i t package at the

Lowe s t cos t , ,', and it un favor ab l.y compared, the Fund to

the Uni ted Federation of Teachers" Welfare Fund, by

stating that, "only 7.5% of the UFT's expenditures were
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for insurance administration and claims handling as

'compared to 26% for the Fund." The draft also criti-

cized the Fund for failing to "obtain bids and for fail~'

"ing ,to go to the large insurance carriers regularly

wr i ti nq insurance for union welfare funds." In addi-

tion, the draft was critical of other 'practices of the

Fund, such as excessi ve travel and entertainment ex-

penses for the Trustees and payment by the Fund to the

Union of large sums for ostensible services to the Fundo

Although counsel to the Fund had been prepar-

ing a written response to the Comptroller's audit, the

Fund did not produce a written response. As Puchalsky

testified:

Q. with whom did you have [a] con­
ference in order to attempt to ob­
tain written responses to the
audit?

A. I believe I spoke to Mro Baer
on a number of occasions, request­
ing the written response.

Q. What were his reasons for not
sending written responses to you?

A. If my memory serves me correct,
I believe he indicated that the
response would be forthcoming
shortly. However, I never ~eceived
it. Subsequently, I was notified
by the First Deputy [Ives] that he
had been contacted and they wished
to have an exi t conference at the
Comptroller's Office.
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The meeting to which Puchalsk,y r e f e rred was

held ,on' Apr.iL 22, 19,77 ~ It' was a r ranqed by"., Fe'instein"

through Richard Wells, the Comptroller'~ executive,

assistant from 1974 through 1980, whom Feins~e,in knew.

Wells t esti f ied -about his conversations. with ... ~ei,nstet~n

as to the aud i t.:

At" some poi nt, some years aqo ,
Mr,. Feinstein mentioned to me that
the Comptroller's Office was per­
fo rmi nq an audit of his Union 'and
that people in his organization
di saqreed wi th some-' of the thrusts
or conclusions or whatever you
would call t hem, of the Comptroi­
ler's Office.

And he inquired how his people,
or he in fac t might get in touch
wi t.h- the right. people in the Comp­
troller's Office to pursue the
matter to discuss, their, differ­
ences.

Q. What did you tell him?

A,. ••• I probably told hd.m wha.t I
toLd the hundreds of other people
who called me with similar kinds of
questions reLatInq to d'Lf fe r ent
functions of our office.

I said, I' 11 loo,~ into it and
get back to it.

Q'. ~lhat steps' if any did you sub­
sequentLy ta~ke as a result of Mr.
Feinst~i.n"s conve r s a t i on with you?

A. I, be l ieve that I spoke to Mr.
I.ves, the First neput.y Comptroller.
and told. him' about t he conversa­
tion'•.
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Wells and rves both testified that, following

this call, they met Feinstein for lunch near Feinstein's

office where, rves recalls, they discussed the audit.* A

few days later, Feinstein, Baer, and Wallach met with

rves, Puchalsky, and Rosenfeld for several hours, and

discussed the draft report. The auditors recall that

throughout the discussion of the Fund's insurance costs,

Feinstein vigorously asserted that the Fund was getting

the best protection at the least cost.

After the meeting, r'ves asked Puchalsky and

Rosenfeld to do some additional work on the insurance

issue. According .to Puchalsky, Ives was "concerned with

standards. How can we make an allegation without having

a standard of comparison .• "

Puchalsky received no instructions to final-

ize the report because rves had decided that, as he tes-

tified, "many of the significant audit comments and

recommendations were not adequately supportive and were

not adequately documented," and that he "needed to ob-

tain the additional data concerning welfare funds to be;

able to establish whether charges like that are high."

Ives testified that because .of the lack of

documentation for his auditors' opinion that the Fund's

charges were too high, he ordered the audit indefinitely

* Feinstein testifi~d that he had no recollection of
this luncheon. Wells recalls it but did not recall
what was discussed.
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suspended, and he promulgated "Directive No. 12"* to get

such documentation.

* * *
On April 26, 1979, Charles L. S~ith, Regiona!

Administrator of the United States Department of .Labor's

Labor~Management Services, wrote'Comptroller Goldin to

inform him of an ·audit of the Fund which had been ata.r t «

ed by Smith's office. The Department of Labor ("DOL")

concluded that it lacked jurisdiction over the Fund and

discontinued the audit. Before doing so, however, the

DOL r eaohed .conclusions about the Fund very similar to

those reached earlier by the Comptrol1er ls auditor·s. As

Smith wrote the Comptroller:

In the course of our aud i t .questions were
raised regarding the fund's apparently hig'h

* Directive No. 12 requires city employee weLfare
funds to prov i de the Comptroller's Office wi th·:

1') an annual report prepared by a CPA:
2) two management letters, one prepared by a CPA
and another, by the Board of Trustees:
3) the annual report distributed to a fund's mem- .
bership: and
4) a copy of Federal Form 55,00 wi th ;supporting
schedules or a financial statement prepa r ed
accord Lnq toa format copied by the Comptroller's
Office from the Form 5500.

Much of the information sought by Directive 12 was
already available. Ci ty employee welfare f.unds
were required under collective bargaining agree­
ments to. submit a yearly audit performed by a 'CPA
to t·he Comptroller. The Form 5500 is a public
record on file with the 'Department of Labor. A
welfare fund's a~nual report is widely distributed
and can be simply obtained from the welfare fund on .
request.
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administrative expenses, excessive insurance
retention charges and imFroEer allocation of
union. expenses to the un • • •. It is
thought that your office would have an
interest in this matter and if so, our file on
this discontinued audit is available for your
review. [Emphasis added]

After receipt of this letter, C~mptroller Goldin ordered

tha t. the aud it of the Fund be resumed, noth ing hay ing

been done on the audit since its suspension by Ives two

years earlier.*

In connection wi th the aud it's resumption,

the auditors obtained a copy of a . "Report of

Invest igat ion" prepared by the OOL. The DOL Repor t

raised issues and made findings similar to those in the

Comptroller's 1977 draft audit report. The Report

stated, for example, that there were "questionable

practices with regard to the insurance policy purchased

by the trustees to provide benefits. Also the ratio of

e~pense to contributions is high." It also stated that

"an analysis of retentions made by the New York

Insurance Department for a similar group of policies

with similar premium volumes showed that retentions

ranged between 6% and 8%." As previously noted, Trans

World's retention charges averaged ·about 23 percent of .

premiums from 1972 through 1978.

* The Comptroller testified that it "was poss i bLe
that I would have made a copy of this letter, sent
a copy of th is letter to Mr. Fe inste i·n; I don't
know."
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In 'Nov'ember, 198'0, t.he Compt.ro H e r ts Office·

finally r.eleased its aud Lt "of the. Fund. The audit "re-

port found that the Fund 's internal .adminLat r e t i-ve ex-

penses .ave r aqed 15.3 ,.p'ercent of New' York Ci ty' s

contr ibut.ions to the Fund from 197·5 t.hrouqh 1978., as

compared to an average of 9.4 percent for other :welfare

funds -of .compar·able si ze. The high expenses .we re
!

a t t r ibuted in part ,to the Fund's pract i ce of paying

Local 237 Over $200,000 annually to reimburse the Union

f·or·th·e alleged services of Union r·epre:.sentatives in
\

e.xp Lai n i nq bene.fits to FU.nd ·participants. T'he r epor.c we s

highly cr i tical of this pr.actice. T.he report was also

very critical of ex.ce.ssive expense's incurred by the'

Trustees for travel .andconferences, the under-charging

0.£ ~the Unio.n for 'rent, the payment of fees to

consultants for unspecified services, and similar

acts.*

* Th,e Comptroller's, Audit noted that the Fu'nd, and
Local 237, had r etaLned Walter Eisenberg, a Labor
Arbitrator for the City, and John zuccotti, former'
Deputy Mayor, as ".independentfiduciaries" to re­
view the Fund's payments to L06al 237. The Report
·took strong issu~ ~ith the findings of these fidu­
6iari~s and concluded that their findings were not
document.ed ..

The' Aud it also not.ed the .paym·ent of var Lous fees to
other consultants, includirig $144,228 paid to Pro-'
gram Plann·e·rs (a pension .and admini'st,rativecon­
suIting firm run. -by·Jack'Bigel) • The Audit crit I>
ci zed th,eFundfor .makLnq such paymenrs withoutap­
p ropr iate wri t.ben aqr eemerrt s detailing the types
of services' to be vprovLded by such,' consultants.
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The Comptroller's audit supports the Commis­

sion's own determination that the Fund has wastefully

managed its assets. From 1972 through 1980, the Fund's

participants obtained only about 65 cents in benefits

out of every dollar the Fund received from New York

City.

With regard to the insurance costs, the audit

merely cited the r~sults of the Insurance Department's

investigation and the refund of $1.3 million to the

Fund. It noted that Wallach and Serv-Co had continued

to act as consul tants to the Fund after it became se Lf«

insured and recommended that the Fund solicit bids upon

the termination of Wallach's and Serv-Co lIS contracts.

The data derived from Directive 12, the need

for which purportedly had delayed the audit for over two

years, was not incorporated or used in the final audit.

·Ives testified that by the time the audit was done, the

Insurance. Department had completed its investigation

and, therefore, the Comptroller made no independent

-. findings about the insurance issues and merely referred·

to the results of the Insurance Department's investiga-

tion.* The audit made minimal reference to the Insur-

ance Department's findings. Thus, it ignored entirely

* The data from Directive 12 was used in a repor.t
published by the Comptroller in February, 1980
which discussed ehe internal administative ex­
penses incurred by various funds.
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the question of whether the settlement .by Trans World,

Wallach, and Winick had been in full satisfaction of the

Fund's·claims. The report therefore failed to note that

at least $1.3 million, plus interest, in excess charges

were still unaccounted for.

In testimony before the Commission, Feinstein

repeatedly assert.ed that he did not know until Ma.rch,

1980, when the Insurance Department announced t he re­

sults of its investigation, that Trans World, Winick,

and Wallach had received excessive fees. Indeed, he,'

castigated the Insurance Department for not bringing

those facts to his attention earlier.

The facts surrounding the audit by the Comp­

troller's office belie Feinstein's testimony. It is

clear that Feinstein knew as early as 1977 of claims by

the Comptroller's Office that the Fund was paying too

much for insurance, and that Trans World was making ex­

cessive payments for commissions and administrative

charges.

As noted above, the Fund's counsel asked

Winick to respond to these claims, whereupon Winick sent

them a letter that included patently false representa­

t i ons to the effect that he and Wallach had obt.ained

competitive bids for the Fund's insurance and that their

fees and. commissions were competitive and, had been

approved by the Insurance' Department.
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The fraud practiced by Wallach and Winick does

not, however, excuse Feinstein's response to the ques-

tions raised by the Comptroller's office ,concerning the

excessive fees and commissions. Feinstein clearly

should have referred this matter to the Trustees for an

inquiry as to exactly what fees Wallach and Winick were

receiving and whether such fees were excessive. Taking

Winick's word that the "the schedule of co~missions is

competitive with what other Insurance Companies pa.y" was

to accept the self-serving statement of a person who was

one of the very subjects of the auditor's accusations

concerning excessive fees.

Instead of seeking independent opinion to

determine the validity of the auditors' allegations,

Feinsten called Wells, Comptroller Goldin's executi ve

assistant and chief political aide, to complain about

the auditors. Then he met with rves and Wells at lunch,

at which the audit was discussed. Finally he, Wallach,

and Baer met with the auditors and aggressively defended

the Fund's insurance program.

Feinstein~s efforts to prevent release of the

Comptroller's aud it in 1977· bore frui t at that time.

The Comptroller, Har'rison J. Goldin, and the First Depu-

ty Comptroller, Martin rves, have asserted that the de-

cision to suspend the 1977 audit was based purely on
"V.

professional considerations. They have stated that -they

-83-

From the digital collections of the New York State Library.



could not responsibly have cr i t Lc i.zed the F'und's pur­

. chase of· Lnsurance, or any of Lt s other manaqemen t

practices, without .posses··sing comparable data. on ot.he r

funds •.Direc t tve 12:, they state, w·a·sd·esignedto provLde

the comptroLl.erts off Lee wi t'h the data r equ i r ed to

compare one fund to another.

However, the data played no important part in

the' Comptroller's final audit report on the Fund.

Moreover, there were other ways in which the Comptr61-

ler's office could have obt a ined addi tional data con-

cern'ingins:urance .costs wi thout having to suspend, the

.aud i·t for, .as it turned .out, more than two year s •

Comptroller Goldin has testified that he did

not believe lves was affected by his private discussions

:with ·We'l·l.s and Feinst·ein., a Ltrhouqh the Comptroller
. ,

r ecoqn Lzed that Fei·nstein' sconta.cts wi t·hW.ells and tves

might have had "an appearance that can be misconstrued":

Q'. It .certa i nLy was not a usual
practice, • • • for' your executlve
assistant and your First nepu ty
Comptroller. '. • to sit down dur­
ing the 90urse of an audit for lunch

. wi t·h the. subject (of that aud i t .who
might be highly embarrassed by its
concLus i ons; and- who happened - to be
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a major political figure whose
support is very important at
election time to the Ci ty of New
York?

A. In retrospect, I can see why it
is you are saying that given what 'we
now know, there could be an appear­
ance that could be misconstrued. I
see your point.

Comptroller Goldin testified that he makes

every effort to insulate himself from the audit process:

My audit program is kept wholly
independent from my poli tical ac­
tivity. Mr. Ives is not involved in
my po Li tical acti vi ty at all and
certainly the people under him and
the levels of administration and
management that we have in' the
aud it level operations are' fully
insulated and fully detached.

Therefore, they make decisions
based on their own professional
judgment. Those decisions are not
cleared wi th me. Those decisions
are not reviewed by me.

The Comptroller's philosophy, that audits

should not be affected by political considerations, is

commendable. But such a policy would require that the

audit process be removed entirely from political con-

tacts~ In this case, that did not occur in the sense

that Feinstein, a suppor~er of the Comptroller, was able

to go outside ordinary channels to meet with Ives in the
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presence of the Comptroller's chief political aide.* The

commtss Ion has no way of determining whether this

contributed to Ives' decision to suspend the audit. But

the' fact remains that, after -Feinste.in" s intervention,

the aud it was suspended for a considerable per iod of

time. During that period of time, Trans World, Wallach,

and Winick continued to defraud the Fund •.

Wells also testified that, in November, 1980,
several months· after leaving the Comptroller's
office, he learned that the Audit Report was' about
to be released and immediately notified Feinstein.
Feinstein expressed a concern about the tone of~ any
press statement which might accompany the Audit's'
release. Wells·then reviewed a draft of the press
release and suggested changes in its wording to the
Comptroller .-
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VII. THE FAILURE OF FEINSTEIN AND THE BOARD OF TRUSTEES

TO PROTECT THE FUND

Under Local 237.' s collective bargaining

agreements, and as a matter of common law, the Trustees

of the Fund had fiduciary obligations to pre se r ve the

Fund's assets and minimi ze its expenses. The record

shows that Feinstein and the Trustees' failed to meet

these obligations.

The Fund has seven Trustees.* Each of them is

an officer of Local 237 and each became· a Trustee be-

cause. he or she was an officer of the Union. They be-

came officers of the Union after their nominations for

Union office w~re approved by Feinste·in.

It i~ clear that the Trustees mer~ly rubber

stamped decisions made by F~instein'as to the policies

and management of the Fund. Indeed, the·testimony re-

"vealed that there had never been a dissenting vote cast

by a Trustee on any issue during the period from 1972

through 1978.

Wallach and Winick became the Fund's brokerS

* The following are the persons who have served as
Trustees during the peri od from 1972 through the
present. (PRESENT BOARD MEMBERS): Barry Feinstein,·
1964-Present; Edward Cervo, 1970-Present; Melanio
Cuebas, 1975-Present·; Pauline Dyer , 1967-Present;
Carroll Haynes, 1978-Present; Frederick Kennedy,
1971-Present; Frank Scarpinato, 1972-Present.
(PAST BOARD MEMB$RS): Robert Beverly, 1964-1978;
Arthur Foley, 1964-1975; John Koch, 1964-1973.
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solely on the basis of Wallach's relationship with Fein­

stein and wi thout any independent evaluation by t he

Trustees., 'Feinstein brought in Wallach in 1967 without

advising the Board as to the nature of thei~ relation-

ship and without disclosing that he wa.s a Director of

Wallach's Lion Insurance Company.

The Trustees, Lnc Ludi nq Fe inste in, test if ied

that they relied on the advice of Wallach and Winick in

placing t·heFund' s insurance with Trans World. They

also test,ifiedthat they knew Wallach and Winick were

being paid by Trans World, but they did not know how

much' they were'being paid. In substance, the Trustees

claimed that the ir 'main concern was wi th the amount of

the Fund's premiums paid 'to Trans World, and that so

long as the premiu~s 'were "competitive" they we~~ not

particularly concerned about the size of the: fees and

commissions received by Wallach and Winick. As Edward'

'Ce~vo, one of the Trustees, stat~d:

Everything we talked about at
Board meetings as I remember was
total packaqe , ~1e talked in terms
of premiums.

And all the, information I ever
been made aware of was that what­
ever bids were made were made in
total packaqes, this wouLd ·be the
total cost.
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The Trustees met with Wallach and Winick on a

regular basis at quarterly Board meetings' and occasion-

ally at out-of-town seminars and conferences. They tes-

tified that Wallach and Winick also entertained them

from time to time. * Yet the Trustees never inquired

what fees Wallach and Winick were receiving. Moreover,

they never reviewed, or had counsel review, any of the

contracts between Trans World, Wallach, and Winick.

Groom testified that his staff perf9rmed such

functions as issuing certificates, maintaining enro11-

ment cards, preparing bills, distributing booklets and

processing claims. The staff also spent a considerable

amount of time answering questions from beneficiaries of

the Fund and explaining their benefits to .them. For

these services, the Fund allocated over $400,000 a year.

In add i tion, the Fund paid Local 237 about $200,000

annually, purportedly to reimburse the Local for time

spent by its business agents and employees in explaining

the Fund's benefits to the members.

If the Trustees had reviewed the contracts, it

would' have been evident that (a) Serv-Co, Wallach, and

Winick were being paid ostensibly to do many' of the

things which were being done by Groom's staff and

* Wallach, for example, each year gave a party for the
Tr~stees· at a cost exceeding $1,000.

~.
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'(p) ·Wall.ach and Wi·nick were being :pa'id os tens.fbLy to

perform' se rv l cea for which Serv-Co .was being .: pai.d , ·It

also .:..wouLd have .been .ev i derrt that·the' ·br,oke.rs were being

paid Larqe fees for the pe r fiormance of "services" .such

as "education of agents" or ".installment and resolicita-

tiorr'", whLch could not proper ly be charged' to 'the' Fu·nd •

In early .1979, the T~usteeslearned that th~

Insurance nepar tmerrt was Lnvest Lqat.Lnq Tran.s \W,o~,l:d. The

Tr,ustees knew that the investigation' involved cl.aims

that excess-ive' fees were being charged ··bY.t;he .Lnaurance

company to the Fund. * The Trustees were assured .by

Fei'nstein that the investigation 'was "routLne ;" At no

time did they make an independent inquiry ·to determine

the nature of the investigation, or the validit·yof the

a l l eqat ions that 'the FU'nd' s charges were exceasIve , In­

stea~, theT~ustees took the attitude thatth~y should

await t'he r e su'Lts of the Insurance nepartmentts Lnves t L-

gation before tak'ing 'any action. As 'Carroll :Hayn·es , a

Trustee, put it:

We ~ere waiting for the· inves-
·tigation to be completed. After
the . investigation is when •• '. to

. analyze the situation.

* Groom test i f i.ed as a witness before the I'nsurance
Department on April 17, 1979, at whicht'ime he was·
.accompan Led by the Fund" s 'counsel', H.arold ·.B·aer,Jr.,

'E·sq.
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You are' asking me to say that a
person was qu i Lty 'and before the
dec ision came out, you had had a
good relationship with that partic­
ular person.

You are saying because of' an
investigation you should have done
this.

The Trustees acted irresponsibly in failing

to inquire about the facts underlying the Insurance De-

partment's investigation. It may not have been the

responsibility of the Trus~ees to determine whether ~ts

brokers, Wallach and Winick, 6r Trans World, had com-

plied with all the requirements of the Insurance Law.

But it was the i r job to assure that the Fund 'was" not

being -charged excessive fees. That was a responsibility

which the Trustees had at all times, regardless of

whether an investigation was being conducted. Rather

than giving the Trustees an excuse for def~rring their

own 'inquiries, the Insurance Department's investigation

made it especially important for them t6 inqriire fUlly

into the rela~ionships between Trans World, Wallach, and

Winick.

In March of 1980, the Trustees learned that

Trans World, Wallach, and Winick had agreed to pay $1.3

million to reimburse the Fund for excessive charges.

This sett~ement,clearlyput the Trustees on notice that

the Fund had been grossly overcharged. Despite the

Trustees' assertions that they had previously deferred

'-91-

From the digital collections of the New York State Library.



Look Inq into(the. matter until t.he Tnsurance nepartment ' s

Lnves t.iqa t Ion was over, the Trus·te:e·s con t inued to

.refrain from taking any ~ction with respect to Wallach

and Winick.

T..he T.r·ustees test·if Ledit.hat when they learned

about the sett Iemerrc they hired, Mercer to determine

whether', the settlement was reasonable. T·he.y appa r en tLy

r eq a rded this as an appropriate response to the payment.

by Trans World, Wallach, and Winick of the $1.3 million.

This response was not sa.tisfa·ctory. Mercer

was hired in order to determin~ wh~ther the $1.3 millio~

was ample restitution, or whether additional' moneys were

due the Fund. But whether or not additional moneys were

due, the Trustees knew v t.ha t Trans Wor1,d, Wallach, and

Winick had received large sums of money from the Fund to

which they were not ~ntitled. In .these circumstances,

it 'was incumbent upon them to replace· these unfaithful

fiduciar i·es. That Wallach and Wi.ni.ck had. paid back,

under compu l.sIon , some of "the moneyvthey had improperl:y

received , did not make chem fi.t persons toco.ntinue

handling the Fund'sassets •.

Mackie reported tha t a proper retention

charge would have been 12-14 percent of premiums. Even

accepting hi s .figure, which he' later admitted was too

h i qh , Trans World, Wal1ac.h., and Winic'k owed the F'und be»

tween $680 ,000 and .$1 •.1 milllo.n, p lus Lnt.e rest , above
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the $1. 3 mi11 ion wh ich they had returned it Yet the

Trustees unanimously voted not to sue~

The Trustees undoub t.edLy relied on counsel's

advice, and on Mackie's report, in deciding n9t to sue.

But whatever advice they may have received from counsel,

it is hard to understand their decision not to sue, in

light of the large sums still owing the Fund and the

facts uncovered by the Insurance:Department. Moreover,

there is no conceivable justification for the Trustees'

decision to continue to employ Wallach and Winick as the

Fund's consultants in view of the results of the Insur-

ance Department's investigation. In our opinion, the

Trustees' actions can only be explained by Feinstein's

total domination of the Board and his personal reluc-

tance to sue Wi nick or Wallach, wi th whom he was so

closely associated, or to discontinue the Fund's rela-

tionship with them.

There is little doubt that the Trustees were

misled as to the practices engaged· in by Wallach,

Winick, and Trans World. For example, the Trustees were

told that Wallach and Winick had sought competetive bids

for 'the insurance. In fact, no genuine effort was made'

to seek competitive bids. The Trustees were also told

that all of the fees and commissions had been dUly filed

and approved by the Insurance Department. In fact, such
"Y'

commissions and fees had, been systematically concealed.
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Moreover, the Trustees were provided with data.·,and·

information by Ttans World which purported to set forth

the commiss Lons and fee's which were paLd , In fact,

those reports were' incomplete and mt s Leadi nq ,

The Trustees testified that .t.hey had no knowl­

edge of the arrangements whereby Winick paid over to

Wallach $1.3 million in service fees wh Lch Winick re­

ceived from Trans World. They also testified that they

did not know that Winick was the beneficiary of duplica~

tive contracts, 'whereby he was paid once through WAI for

allegedly performing certain services and again through

Serv-Co .for allegedly performing the same, or

substantially overlapping, services.

The Tru's·tee·s testified that if they had' known

of these mat t er s and other facts d Lscusaed in this Re­

port, such' as Feinste'in' s familial and business re l a­

tionship 'with Wallach, they would have terminated the

relationships between the· Fund and Wallach and Winick.

Thus it is clear that, in approving the relevant con­

tracts, the Trustees were defrauded.

This does not; excuse what the commt ss Ion be­

lieves was t.he i r failure to properly exerci.se their

responsibilities t.o preserve the Fund's ,assets". The

Trustees relied on Wallach and Winick in the administra­

tion of the-Fund. Yet, when fact~ were 'brought to their

attention indicating that the Fund had been th~ victim'
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of a ..ripoff" by Wallach and Winick, Fe inste in was

willing to continue using them 'as consultants, and the

Trustees did not question Feinstein's judgment. Indeed,

it appears that Wallach and Winick would have continued

indefinitely as the Fund's advisors -- with perhaps some

cosmetic changes in their functions and fees -- if the

full story concerning the practices engaged in by Trans,

World, Wallach, and Winick had not been brought out by

this Commission.
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VIII. THE ROLE OF' COUNSEL

In 'December 1972, the FU'nd re t a I ned ':'Guggeti­

heimer and Un·termyer, and Harold Bae r Jr. of' th'a't"firm,

as counseL, Guggenheimer & untermyer re~res~nted the

Fund and not any individual Trustee or 'gtoup' 6£

Trustees. As counsel, Baer attended Trustee's meetirigs

regularly, and he and the firm performed 'various task's

relating to the "'Fund's business including litigation,

the preparation of opinions as to duties df'Trustees,

review of contracts, and like ~atters.

In late 1976, Guggenheimer and Untermyer,

learned that the Comptroller was doing an audit of the

Fund. Counsel then asked Winick and Mandel about the

audi t.or s ' allegations concerning the Fund's .Insurance

costs. As mentioned previously,' Winick responded to

these inquiries by making deliberate misrepresentations

to counsel concerning the fees and commissions he and"

Wallach were receiving, as well as other matters

relating, to the Fund's insurance costs.

Guggenheimer .& 'Untermyer began a written'

response to the Comptroller'~ report, but~the~x re~ponse

never was- fi,nished. Insfead, a meeting was held at the

Comptroller's off ice, which Feinstein ar ranqed through

Wells, to discuss the auditors' draf t repor t ;' At that
"

meeting, Baer- was present when Feinstein vigorously-de-~

fended the Fund's insurance costs.
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There is no reason to doubt tha~ Guggenhei~er

& Untermyer was deceived by Winick when they made in­

quiry about the auditors' allegations. On the other

hand, counsel did not see fit to tell the Trustees'about'

the allegations of the auditors, or to recommend to the

Trustees that an independent consultant be retained to

determine the validity of the auditors' claims. In­

stead, counsel apparently thought it sufficient to rely

upon Wallach and Winick who themselves were charged by

the auditors with taking excesive fees.

If counsel had recommended that an indepen­

dent consultant be retained, or if counsel had reviewed

. the var ious insurance contracts between Trans Wor Ld and

the brokers, the fraudulent 'scheme perpetuated by

Wallach and Winick might have been uncovere~.

In April, 1979, Baer represented Robert Groom

when he testified as a witness in the Insurance Depart­

ment investigation. The questioning of Groom by the In­

surance Depa rtmerrt made it evident that the Department

believed the fees paid earlier to Trans World and Winick

were excessi ve, that Winick had been paid' for services

which actually were rendered by Groom's staff, and that

Winick had been paid for services which were not proper

charges under the Code of Ethical Practices. Similar

questions had, of course, been raised earlier by the·

Comptroller's auditors. Nevertheless, apparently
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counsel again did not recommend to the Trustees that an

independent consultant be retained to determine, the

validity of such changes. Rather, counsel appears to

have adopted the same "wai t and see'" atti tude conce.rning

the I.nsu·rance Department investigation which the

Trustees e.xpressed to the Commi ss ion.

When the Insurance Department investigation

w.as completed, Baer met wi th Morton Greenspan, Chief

Counsel of the Insurance Departmerit, to discuss .a nurnbe~

of unrelated matters. ~During the course of their con­

ver s a t i on, G·reenspan. suggested to Bae r that the Fund

consider suing Tr'ans Worl.d and the broke r s .

Guggenheimer & Untermyer furnished the Commission with

.evidence t ha t its ,attorneys. did research as to legal

theor ies tha t mi qh t be used as the pred icate for a

lawsuit. Ye:t,Baer advised the Trus,tees that a· suit

p robabl.y would not be producti.ve.

The Commission is perplexed by counsel's

opinion in light of the evide··nce· that T'rans World,

Wallach, and' Winick had systematically overcharged the

Fund for years and made' fr audu l.errt misrepresentations to

the effect that the insurance charges and fees had been

filed with, and approved by, the Insurance Department.

As noted earlier in this Report, at the meet­

ing of the Trustees on June 25, 1980, at which the Trus­

tees voted not to sue Trans World, Wallaqh, or Winick r
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the Trustees reviewed Mackie's Report, which stated:

Their aggregate charqe s , .. \ premium
rates and expenses were .submi tted
and received by the State Insurance
Department as requi.red, and appar «

ently not disputed until the recent
investigation. As the industry
watchdog and arbi trator of impro­
prieties, we may. assume that more
drastic measures would have been
imposed much sooner by the State
Insurance Department if deemed'
necessary.

At the Trustees meeting, and on prior occasions, Fein-

stein told the Trustees tha t T.rans World's f ees and

charges had all been approved by the Insurance Depart-

mente

Baer informed the Commission, by letter dated.

February 27', 1981, that he and one of his associates had

met with Mackie and reviewed a draft of Mackie's report.

As already noted, they specifically discussed the

statement in the repor t that Trans World had not

concealed its rates and administrative expenses.

Indeed, as a-result of their discussions, a section in

the draft of Mackie's report, referring to the' alleged'

submission of the fees to the Insurance Department, was

changed.*

* The draft stated that Trans World's "service charg­
es, premium rat·es and expenses were filed." The
final report dropped reference t6 "service charges~

and referred inst~ad to "aggregate charges" appar­
ently with refere~ce to the disclosures mad~ in the
Form 5500's. However, as previously noted the Form
5500's were not submitted to the Insurance Depart-

.ment·, and they clearly did not fUlly reveal the fees
paid by Trans World.
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In late March, 1980, Gugge.nheimer and

Untermyer received a copy of the Settlement Agreement

between Trans World and the Insurance pepartment, whiOh

reflected Trans Wo~ld's admission that the fees and com­

missions had not been duly filed.

Yet, when Mackie's report wa~ discussed at the

Trustees' meeting "on June 25, 1980, Baer did not bring

to the Trustees" attention the fact that Trans World's

fee s . had not been filed. Nor 'did counsel correct

Feinstein when .h.~ told the Tr·ustee·s that the fees had

been accepted by the lnstirance Department.. Thus, when

the Tru:stee.s dec ided not to sue,. it was· wi thout

knowledge that T'rqns "Wo,rld, Winick., and Wallach had not

only overcharged them but had Li ed to them and 'had

concealed th~ir fees from the Insurance Department.
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,exempted, from, the' coverage of ERISA~~, In ',' shott,

although it appears to be widel,y believed. .tha t the

Federal qove r nmen t " reviews the administration of all

welfare .funds under' ERI:SA" the Federa'l goverhmen,'t~,has rio

present author i ty to, do 'so wi t h respect' to pubLi c . em.;..

ployee we·lfare f unds , ** '
New York State has no program "equlvaLent; to

that created b~ ERISA for the control of, public or pri~

vate welfare funds. ·In t he ar.ea where New York State

has not been preempted" i'ts ata tut.ory power t'oreg~late

s~ch fund~'is found in Article III~A of the N~w York In-

su~ance Law, whidh gives th~ Insurance Department'po~er

to examine into' t he af f a ir s of employee' welfare funds.

, Howeve~r, - the' Insurance Department has taken th'eposi­

t ion , citing a '1·956'· op.inIon by the Attor'ney Gen,e.ra·l'

. (1956, Ope 'Atty.' Geno 187), that it does' not have ju~

risdiction'over' unilaterally administered w~lfare funds

* Section 1003(b) (1)" 'of ERISA expliriitly exempts
"governmental plans" from the statute's coverage.
It has been held th·at 'since ..the Local, 2·37 Fund' ·was
established by a government, i.e." the City of. New

'·York·, , it's admtn Ls t rat.Lon is not. subject .to the pro-'
v i s Ions of ERISA, Fe.inst~inv., Lewi$, 477 F·.Supp.·
'1256 (S •D • N • Y. 1979)., '

** 'Even ·wi th respect to the welfare funds' sub[ect t·O
ERISA, it' has been reported that th':e DOL, Ls unabl e
to exetcise close supervision since th~re ar~,a very
large number of funds which file. reports und'e~'r

ERISA, and the nepar tment of Labor has . afLocat.ed
only about 250 .persons to enforceERISA~ .
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such as Local 237.*

'Since public employee welfare funds are not

subject to Federal regulation under ERISA, and unilater­

ally administered public welfare funds may not be sub-

ject to State jurisdiction under the Insurance Law, a

fund such as the Local 237 Welfare Fund is totally un-

regulated by public author i tes. Such funds are, as

noted above, required' to file reports wi th the Ci ty

Comptroller's office and are subject to audit, but the

Comptroller has no power to take remedial action with

respect to abuses uncovered by an audit.

The Insurance Department's investigation,

which resulted in the payments to the Fund by Trans

World, Wallach, and Winick, arose under the Department's

power to investigate insurance companies. As Superin-

tendent of Insurance Albert Lewis testified, this resti-

tution was achieved "in a somewhatfortui tious 'back

door' manner in that an examination of the Trans World

Insurance Company revealed inordinate services fees."

As Super intendent Lewis noted further, even

this "indirect intervention" by the Insurance' Depart-

* Section 37-A of the Insurance Law defines employee
welfare fund as meaning funds "established or main~

tained jointly by one or more employers together
with one or more labor organizations." Thus, the
Attorney General's opinion seems inapplicable to a·
fund such as Local 237's since it was, clearly'
"established" by'V' contract between Local' 237 and the'
City and is clearly "maintained" by the City's year-
ly contributions.
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ment can be easily avoided by funds. adopting' se Lf>

insurance programs. In 'thi.s case ,the Local 237 Fund

became self-insured in January, 1979, so that the In­

surance Department' had no power to seek recoveries of

excess Lve fees paid thereafter by the Fund to Wallach

and Serv~Co.* And, of course, the Insurance Department

presently has no jurisdiction over the Fund.

In order to remedy some of the gaps which

allow many welfare funds togo unrequLat.ed, th.e Insur-

ance Departm~nt submitted a proposal in 19S0 ·to the New

York State L~gislature for an amendrne~t to the Insurance

Law and Banking Laws which would have explici tly ex­

tended the authority of the Insurance 'and Banking. De­

partments to cover unilaterally administered' public

welfare funds.

The proposed amendment would thus have elimi­

nated the di.sparity in supervision between jointly

administered and unilaterally administered funds. This

amendment was not adopted.

* As previously noted, even after January 1, 1979 when
the Fund became s:el'f-in,su'red, Wal'lach and Serv-Co·
'continued to receive large fees fro~ the Fund.
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x. FINDINGS

A. Criminal Violations

In the opinion of the Commission,' the Fund was

the victim of criminal fraud. From 1972 through 1978,

Wallach and Winick together sought and obtained over $2

million under sham contracts which they did not intend

to perform and did not perform.

The Fund paid a premium to Trans World which

was inflated by the illegal commissions Trans World paid

to Wallach and Winick. The Fund paid the premium on the

basis that the commissions and fees were necessary and

proper compensation for services actually performed.

Wallach and Winick assured the Fund that the

fees they received were proper, had been approved by the

Insurance Department, and that the premium paid to Trans

Wor ld was the lowest ava ilable. In fact, t he i r fees.

were not for performing legitimate services but were il­

legal commissions given in return for placing the Fund

business with Trans World. Moreover, the premium, far

from being the lowest available, was grossly inflated

because it included the illegal commissions and exces­

sive fees paid to Winick, Wallach, and Serv-Co.

In addition, from 1979 through 1980, Wallach

and Winick together received $356,000 under a service
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contract that was also procured by fraud. In '~ri~ering .

into this contra~t, the Board of Trustees was not given

mater ial information that Wallach and Winick'·" had de.~

f rauded the Fund, for over six years; t hat: Wallach was

Feinstein's relative; that Feinstein had been a.director

of one of Wallach's insurance companies~ that Wallach

had agreed to pass on a substantial portion of his fees

to Winick; and that W~llach was to b~ paid over $177,000

a year.

The Fund was also defrauded by :bein~ deprived'

of ' the honest and loyal services of its brokers and the

Fund's' 'chance to bargain for. the least costly insurance

with all the relevant facts before ito As brokers. and

consultants to the Fund, Wallach and Winick had a fidu­

ciary duty to seek insurance for the Fund at a fair and

reasonable cost. They betrayed the trust which the Fund'

had in them. They obtained insurance so as to maximize.

the ir illegal commissions. They fai.led ,to' d i scl.ose . to

the Fund the moneys they received. They' fraudulently

induced the Fund to purchase insurance from ,Tr~ns,World

by asserting, and creating a false record, tha~ no,other

insurance company would insure the Fund's,benefits. All

these facts were concealed from the 'l'~rustees by' Tr.~'ns

World as well.

These acts constituted a schem~ to':defraud the'
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Fund in violation of Federal* and State. law. **

B. Breaches of Fiduciary Duty

Mismanagement and abuses of welfare funds de­

prive workers of the benefits to which they are enti-

tIed. Labor officials, as administrators of these

funds, and those affiliated with them, have fiduciary

responsibilities in managing the funds. They are in a

position of trust. When these officials fail to exer-

cise their responsibilities working men and women suffer

the loss.

Throughout this Commission's hearings, Fein-

* Title 18 of the United States Code §1314, makes it a
federal offense to "devise any scheme or artifice to
defraud" in which a mailing occurs. The elements .of
the offense of Mail Fraud are (1) the' use of the
mails in furtherance of (2) a scheme to defraud.
U.s. v. Corey, 566 F.2d 429 (S.D.N.Y., 1977).

This statute was applied in u.s. v. George, 477 F.2d
508 (7th Cir., 1973), cert. den., 414 U.S. 827·
(1974), in which the Court found that Zenith Corpor­
ation had been defrauded by a purchasing agent's
placement of business with a supplier who paid kick­
backs to the purchasing agent. The Court found that'
there was a scheme to defraud because Zenith was de­
prived of the purchasing agent's "honest and loyal
services" in seeking suppliers for its products.
The defendant's fraud consisted of his holding him­
self ·out to be a loyal employee of Zenith but actu­
ally not giving his honest and ·faithful services to
the company by withholding from the company material
knowledge concerning the moneys he was receiving
from the supplier and the supplier's willingness to
sell its product for less money.

** Penal Law §§ 15~5.05 and 155.35 make i·t a Class D
felony to obtain property by "false pretenses."
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The Commission finds that the' Trustees, and

particularly Feinstein, breached this obligation. The

'Trustees clearly abrogated to Feinstein virtually' all

responsibility for decisions affecting the Fund's vI.taL

Lnte r e s t s ; They .made no effort independently to deter ...,

mine whether the Fund's insurance program was economic

,or proper. Even when they learned of the 'Insur:ance De­

partment's investigation, they declined to make inqui­

r ies , which a prudent man wouLd 'make, todet:er'mine~

whether Trans World's charges, and Wallach's and
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Winick's fees, were reasonable and proper. In the face

of a settlement whereby Trans World, Wallach, and Winick

were compelled to pay the Fund $1.3' million, the

Trustees declined ·to institute suit for excessive

charges not repaid and continued the arrangements which

were enriching Wallach and Winick at the Fund's expense.

The Trustees would have continued to do so, we believe,

if this Commission had not exposed the facts set forth

in this Report, causing the Trustees belatedly to

terminate the Fund's relationship with Wallach and

Winick.

Feinstein's conduct is more egregious. He re­

tained Wallach to handle the Fund's insurance, knowing

that Wallach had no experience in group insurance, and

he failed to disclose to the Trustees the nature of his

relationship wi th Wallach and The Lion Insurance Com­

pany. In light of the close relationship between

Wall~ch and Feinstein, it is highly unlikely that Fein-

stein did. not know, at all times, the extent to which

Wallach, at least, was profiting from the arrangements

with Trans World. In any event, he clearly knew no

later than January of 1979, the extent to which Wallach

and Winick profited prior to that time.

Feinstein denied receiving any moneys from

Wallach and Winick. But regardless of any payment, the·

fact is that Wallach and Winick could not have continued
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their fraud without Feinstein's willingness to continue

the Fund's relationship wi th them and his efforts to

prevent disclosure of all the facts pertaining to them.

When questions were raised by the City Comp-

troller's office and the Insurance Department concern-

ing the fees and charges which the Fund was paying for

its insurance, Feinstein reacted by attempting to bury

those inquiries instead of pursuing them. Even after it·

was a matter of public record that Trans World, Wallach,

and Winick had "ripped off" the Fund, Feinstein insisted

that Wallach con t Lnue as the Fund's paid advisor and

consultant.

The Trustees' responsibility for the exces-

sive fees paid to Trans World, Wallach,' and Winick can-

not be viewed in isolation. Rather, it must be judged

in light of their overall handling of the Fund's assets

and affairs.

As r epor t ed by the Ci ty Compt r oLl.er ' sAudi t

Report of November, 1980, the Trustees have allowed the

Fund's assets to be wasted in a number of ways in addi-

tion to the improvident insurance arrangements describ-

ed in this Report. The Audit Repor t , for ex.ample,
-,

asserts that the Fund unreasonably pays over $200,.000 a

year for the salaries of employees of Local 237 an·,d'fo.r

Union related administrative expenses; that the Union~
"V.

which leases space in the Fund's building, is under-
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charged for rent; that the travel and ,entertainment

expenses of the Trustees are excessive or improperly

documented; and that. the Fund pays 'large sums to

consultants without the. benefit of written contracts and

without presenting documentation demonstrating what

services ·the consultants perform.*

These £i nd ings by the Comptroller's off ice

reinforce this Commission's view that the Trustees did

not meet the ir fiduc iary duties in dealing. wi th the

Fund's assets with respect to the Fund's ·insurance pro-

gram, and that a substantial portion of the Fund' s

assets have. dissipated as a result of the Trustees'

neglectful practices.

c. The lack of controls by governmental regulatory
authorities

Public-employee welfare funds are not subject

to the requirements of ERISA. To the 1 imi tedexten t

that such funds are insured and jointly administered,

they are subject to the jurisdiction' of the New York In~

surance Department. However, most public-employee wel-,

fare funds are unilaterally administered and, there-

* The 1977 draft audit report also had disclosed that·
the Fund had placed up to $750,000 in non-interest
bearing accounts at the Amalgamated Bank; a practice
which ended at the end of 1977 only in reaction to
the auditors' disclosures.
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, fore,' may not be under the jurisdiction of the Insurance

D,epar·tinen:t,.· Tn·e·' Insu,r:an.ce, Depar·tment c.Lear Ly Ls to be

complimente.d f'or " tA~e vigorous job, i:,t did in 'uncov'er ing

the abus~s documented in this Report~ But the In~urance

Dep,a'rtment is" frequently 'powerless to prevent other such

abuses'.

In view of. the,s.e gaps in regulat~ory power, a

fund, such a·s, t hat m.aintained by Loca.l 237·, is virtually

without controls. Such funds are required to file re­

ports with the. City Compt rol.ler ' soff~ice and. are sub j ec t

to. audi t • Butth.ese· audits are a low: priority, and the

comp t ro.Lfe r apparentLy has no- author i ty' to' take·

independent enforcement action with respect to: any

abuse-s that; may be dLscovered ,

~.
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XI. RECOMMENDAT.IONS

1. The United States Attorney·for the South-

ern District of New York, and the District· Attorney for

New York County, should institute criminal pr~ceedings

against those who criminally defrauded the Fund.

2. Barry Feinstein and the other Trustees of

the Fund who were in office at the time. these events

occured should 'resign or be removed as Trustees of the

Fund.

3.' The Fund should sue Trans World, Serv-Co,

Wallach, Winick, and all. others believed to be

responsible -- including the Trustees if necessary--to'

recover the losses suffered by the Fund as the result of ..

the fraudulent practices described herein.

4. Consistent with its other priorities, the

Comptroller's office should consider, instituti~g a'

stepped-up audit program for welfare funds.

5. The Insurance Department should continue

to seek from the Legislature broader powers to provide

better controls over the administration of public-

employee welfare funds. Other agencies should consider

j

whether to seek similar authority.

6. The City of New York should review the

present system of managing public-employee welfare

funds and should consider whether 'to insist that such
"V"

funds be managed jointly by persons selected by the
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Unions and representatives of the City,' or that

the benefits be provided through an entirely different

system.
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