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Sen. llcpt. No.___ ' 

An act t 10 amtnd the penal law, in relation to 
promoting or p~rmitting obsce~e 
performances by chiidren. 
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1977 ASSI:MBL~~ 

Calendar No._/_3cJ_.£ Sen. Rcpt. No._ 

3:, f. 7 LASHER··-

.~ n a c t t o a r:1 r n d t h ,~ p c n a I I a ~1 , i n r E: r a t i on to 
promoting or pt-rmitting c,bscer,P 
performancts by ~hildren. 

111,· l 11nid,•11i p.11 the quc,tion ,._·hct'1L', the Senate would agree to the final pas,:1µc 01· s:1id hill. the· 
,:1111, h:r:i11µ lw,•11 pri11tcd and up1,n the desks of!hc 111cmhcrs 111 its final form at k:ht three c:,km!:11 
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ASSEMBLY 
The :\:-.,rnihlv bill Assemblv No. _3SJ'?-g 
bv \ tr ._Jr_i)s._ ll=F_,__~.,__ __ Calendarl\o. 132.-! Sen. Rcpt. No. ___ _ 

Entir kd: .. 

An act to amend the penal law 
in relation to sexual perform~ 
ances by children 

Th,: Pn,,;ident p,ll the quesunn whether the Senate \vnuld agree ,o the finai passage uf ,.Jid hili. 1Lc 
s:1111e havi,1g been printed and upon the uesks of the members in its final form at least three cakndJ, 
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.1fr. ;<,,/1111,,,11 
M~:~r 
Mi::~-
:li:::~:::':-"' 
Mr. Ktn•lzin 
l\lr. :-:1illiv:i11 (l-:.<' . .r---
1\lt. 8,,/ii,·,,-,~, ,' .. ::· ,i 
l\lr. 'l';i\!011 

J\ JI'. \ !Ill I I 

.ii r, l : /,.':'u 

l\·~~i"4fi¾,ffl'r 
i\fr. \\':il,h 
.-\!( 1: · 
,; .. :.~~~ 
i\! r. \\'1·p1·i11 

\Jr,.\', i!.,r, 
:\Ir. Yr·\ 1di 
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14. (To Senate) Recall of Assembly Bill from Gove,cnor. 

By Mr. 

Resolved (if the Senate c,oncur), That a respectful mess~tge be se,nt to the Governor 

requesting the return to the Assembly of Assembly bill (No. 3 •r f ?i!/) entitled " 

AN AC:T to 1m1ml th® ,-u!I l1w, in r~atloo to 
childrtr1 

amendment. 
for the purpose of ~~~ 

( I 

', ',,..,. -
~ifi~l1MCIS by 

Clerk 
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CALENDAR NO. 754 
,1 
J 

BILL NO. A. 3587-A 

s. 

INTRODUCED BY: Mr. Lasher 

AN ACT 
to amend the penal 1 aw, in rel at ion 
to promoting or permitting obscene 
performances by children. 

SU1'-t111ARY OF PROVISIONS - Adds to Penal La:w new Article 263, "'Sexual Performance? by 
a Child", to define as crimes: 

1.) use of a child in sexual performance - Class C Felony - prohibits the employment or 
inducement of a child under 16 to engage in sexua 1 conduct for a photograph or pub 1 i c 
exhibition. 

2.) promoting a sexual performance by a child - Class D Felony - prohibits the production, 
direction, or promotion of any public exhibition including sexual conduct by a child _ 
under 16. 

Anyone who appears to be under the age of 16 in any sexual performance is presumed 
to be under the age of 16. 

RATIONALE - Intended to provide for the prosecution of promote:rs; of sexual performances 
by children in public exhibitions and magazines. 

LEGISLATIVE HISTORY - New Bi 11. 

?ERTINENT CONSIDERATIONS - Reports indicate that use c,f children in magazines, 
photographs and movies in the manner prohibited by this bi'll is harmful to the emotions 
and well-being of such children. 

It has been argued that this bill will prevent the exploitation of children. 

EFFECTIVE DATE - 90 days after bill bec:omes law. 

FISCAL IMPLICATIONS - None. 
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"IU N 2 21977 

Multiple memorandum received from the 

State Comptroller dated __ J!l~t201977 

stating the following blll i:ii of 

"No Interest" to the Departm.ent of 

Audit and Control. 

Print No, -----
The original memorandum fil.ed ~ith: 

(\ - ii_} ..... fl ""'l , , ,,, 

. \ ; : . ·. 
, ... :. . . ' 

,. l ,• .., 

. ~,.f 

, .. · '•, 

'J 
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B-203 (12/75) 

SENATE 

Law: Fenal 

10-DAY BILL 

BUDGET REPORT ON BILLS 

NO RECOMMENDATION 

Session Year 1977 

ASSEMBLY 

No. 3587-·B 

Tit e: An Act to amend the penal law, in relation to sexual performances 

Tl1c above bill has been referred to the Division of the Budget for 
cnmrnent. After careful review, we find that the bill. has no appreciable 
effect on Seate finances or programs, and this office does not have the 
technical responsibility to make a recommendation on the bill. 

We therefore make no recommendatim.1. 

SR: jh 
6/16/77 

Howard F. Miller, .. t.).e .. n .. uty D;r"'ct r ... 1. •. or 
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• 

lO··DAY BILL 

~ 

B-203 (12/75) BUDGET REPORT ON BILLS 

NO RECOMMENDATION 

JUL 20 

Sc s s i on Y c, r 1977 

S~ATE ASSEMBLY 

No. No. 3587-C 

Penal 

Title: An Act to amend the penal law, in relation to sexual per_f ~:rmances 

~_ch_ild~en. _________ _ 

The above bill has been referred to the Division of the Budget for 
co~nent. After careful review, we find that the bill has no appre~iable 
effect on State finances or programs, and this office does not have the 
technical responsibility to nwke a recommendation on the bill. 

SR:jh 
7/19/77 

l~le. there fore n1ake no recommendatior1. 

? ~ I w-r.-___ . ---
Paul J. Elston, Deputy Director 
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Multiple memorandum received f1rom thf? 

State Comptroller d::11ted _JUL , :::1, 19/7'. 

stating the following bill ie of 

uNo Interest" to the Department of 

Audlt and Control. 

Print No,,. 

7l 
JUL r 91977 

Digitized by the New York State Library from the Library's collections.



RALPH J. MARINO 

sn• DISTRICT 

CHAIRMAN 

COMMITTEE ON CRIME AND CC1RRECTION 

The Honorable Judah Gribetz 
Executive Chamber 
State Capitol 
Albany, Ne~ Ynrk 1~224 

Den r :,1r. Gribetz: 

THE SENATE 

STATE OF NEW YORK 

August 2, 1977 

LEGISLATIVE OF"FICE lilUILD•NG 

ALBANY. NEW YO.RI<.. 12247 

Re: A. 3587-·C Child Pornography Bil.! -, 

ram \vriting to urge the Governor's signature into law of: Assembly Bill 3587-C 
which is iln act tc, emend the penal law in relation to sexual performances by children. 

The bill expands the crime of obscenity to include those persons who produce, 
pn .. 'scnt or pro:11ot:c obscene performances in which any person under the age of 16 years is 

ict:cd. A new section is added to make a crime the promotion of any sexual performance 
a child without: mandating the requirements of proving obscenity. Sexual perfonnance 

and ,, xu,1 l conduct are defined to include actual or simulated sexual intercourse, deviate 
se>:ua l intercourse, sexual bestiality, masturbation, sado-masochistic abuse or lewd 
exhibition of the genitals. The measure also includes provisi.ons relating to the proof 
of f",C c,f the clii ld, on recommendations of your staff in order to pSLSS constitutional 
mt1s t,' r. 

Certainly the most controversial portion of this bill concerns section 263.15 
promot Lng a sexua.l performance by a child. I believe that by making criminal th<~ promotion 
of sextn 1 conduct hy children> the Legislature has found and detennined that conduct 
ut U ing children to show deviate sexual intercourse i masturbation or sado-masochistic 
abuse is so abhorrent to the fabric of our society that it should be vigorously sanctioned. 
A ;:;ubs tantia l public interest exists to prohibit the exploitation <>f children as subjects 
in sexual perfornances. Studies, research and public testimony are all conclusive in that 
adequate statutes nre needed to sanc'.:ion the purveyors of such material as well as the 
parents who allow their children to appear in such performances. The harm of the erootional 
we l being of the children who are pennitted to engage in this form of sexual perversity 
is obvious and I strongly urge the Governor to sign into law Assemhly bill 3587-C. 

Sincerely, '},/ 

;[t~<";1u~ 
R~ J. Marino 

RJH::-ifp 
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HOWARD L.LASHER 
<46T.!:' DISTRICT 

KINGS COUNTY 

203◄ WESl. STREET 

BROOKLYN,NE:W YORK 11223 

! 2 :2) 237·1387 

THE ASSEMBLY 

STATE OF NEW YORK 

ALBANY 

August 1, 1977· 

CHAIRMAN 
Committee on Child Cam 

VICE-CHAIRMAN 
Sub-Comminee on 

Mitchell-Lama Housmg 

Gov·rnor Huoh L. Carey 
E:~,·c,,tiv,.:· Chamber•:; 

AUG 3 1977 

'..'1·:,j Lol 

12224 

~!v :)_i -l L r,_"'. la ti rtq to tl1e t1sc c,f children i11 sexual 
ncrfurrn,inl·c·s, A35B7-C, is on your desk awaiting your 
:; 1 n n:i t .ff(!. I would appreciate at tending the bill 
:;1,~, 1:·,· ceremony when this bill is signed into law. 

Th 1 :-; ·if .is 1a tion is vital to the protection of children 
,1:1(: ; ;;, oc·casH)L of your signing such a bill :ls one 

·,:ou 1d not v1ant to miss . 

. . ,,r: · ·n,, for vour kind at Le:·nt.ion to this matter. 

Sincerely, 

;f/60~/~ 

CC: Juda~ GribLtZ, Counsel 
Lo~Li.s Catrona 

HOHARD L. LASHER 
'icn.bcr of '\.ssembly 
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HOWARD L.LASHER 

KINGS COUNTY 

2634 WEST STREET 

SROOKLYN~NEW YORK 11223 

t <;: :2; 237-1387 

Hon. Judah Gribetz 
r.::-.;-E-•cu.ti ve Chamber 
S l:a te Capi t.ol 
~lbany, N.Y. 1~2~4 

~o: Ten nay Bill 
1\. 3587-C 

THE ASSEMBLY 

STATE OF NEW YORK 

ALBANY 

August 2, 1977 

CHAIRMAN 
Committee on Child Care 

VICE-CHAIRMAN 
Sub-Committee on 

Mitchull-Lama Housing 

In accordance with your request enclosed is a copy of 
a r~cT11orandum in support of the above captioned bill. 

Yours very truly, 7 
. ,// . 

,_ t t( ticS// //t:~lt .. 
l\.NTHONY', s. •'CANTORE 
Co11ns/1, Cornmi tbee on Child Care 

enclosure 

ASC:eq 
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THE ASSEMBLY 

STATE OF NEW YORK 

ALBANY 
PHILIP B. HEALEY 

A55EM9LYMAt-t ll" ... A. D 

ALBANY. !'!E\/✓ YORK !22.24 

The Honorable Hugh L. Carey 
Governor of New York 
Executive Chambers 
Albany, N. Y. 12248 

August 4, 1977 

RE: Bill #3587 Lashe:r 

Dear Governor Carey: 

I urge that you sign the above•-memtio:ned 
legislation. Few other programs precede the require·
ments that government protect the innocent., In this 
legislation children are protected from being s,exually 
exploited. 

I do not feel a concern that the cons·ti tut:i.on
ali ty of the matter is particularly germane:. What is 
important is that we, as a State, making a statement to 
all, will not allow children to be abused. Letthe courts 
decide as to the legality, if they are required to do so. 
But let us say, as the Legislative and Executive Branches 
of the New York State Government, that we s:tand up for the 
human rights of children. Please sign the bill. 

PBH:h 

Best ~~:fies, 

/✓/1 

f l) /~':£:( _ L'7 
' / 

Ph,;t'lip B. He~ley 1./ 
Assemblymr.tn 11th 1\.D. 

Digitized by the New York State Library from the Library's collections.



HOWARD L. LASH ER 

KINGS COUN fY 

2634 WEST ST~1EET 

BROOXLYN,NEW YOl~K !!223 

I 2121237·l3l:,7 

Mr. Judah Gribetz 
Counsel to the Governor 
Executive Chamber 
Albany, New York 

Assembl~ Bill 3587-B 
Ten Day Bill 

Dear Judah: 

THE ASSEMBLY 

STATE OF NEW YORK 

ALBANY 

June 20, 1977 

Jun 2. 1 va11 

C -Cf r~"f .~ 1 7 
Committee on Child Carn 

VICE-CHAIRMAN 
Sub-Committee on 

Mitchell-Lama Housing 

Enclosed is a memorandum in support relating to my bill oin 
child pornography. Also enclosed are copies of various 
editorials on the same subject. 

I respectfully request that the Governor approve Assembly Bill 
3587-B. 

Sincerely, 

--/7/ 1 c,...::::7~~ . / ,,,f' / . 
,.--9fa.~~ A• ~.U --·~-

t HOWARD L. LASHER 
Member of Assembly 

enclosure 

HLL:eg 
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.; "-' ·'· .. lr:.\i-, 
THE ASSEMBLY 

STATE: OF NEW YORK. JUN221977 
," ,!' 

1 .\<'us,o\\ i. 

,JAMES W. 'Jlr:CABE:, SR. 

ASSE:MBLYMA'\l 123?0 OIS'TRICT 

HOME !27 MASSftCHUSETTS AVENUE 

_IC'HNSON C!T't. NEW YOt~K 13790 

D!STHtCT OFFIC£: 

SINGHAMTOrJ STA~·E OFFICE: EIUILDING 

BINGHAMTON, NEV✓ YOR:K 13901 

Hon. Hugh L. Carey 
Governor of New York State 
Executive Chambers 
Capitol Building 
Albany, New York 12224 

Dear Governor: 

ALBANY 

June 21, 1977 

COMMITTEES 

LOCAL GOVERNMENTS, CHAIRMAN 

MENTAL HEALTH, V!CE CHAIRMAN 

EDUCATION 

Re: A 3587-B, Lasher 
Children in Pornography 

May I make a special appeal to you on behalf of the 
above-referenced bill that is on your desk. It addresses 
a crime in our society that must make God almost weep at 
the results of His human creation born of His infinite love. 
New York State must proclaim the official state revulsion at 
this heinous activity by the peddlers of pornography. This 
bill does that. I have a bill on the same subject, but I 
def0rrcd to the judgment of the Codes Committee that Mr. 
Lasher's was the better bill. With ,all my being, I urge 
you to sign the bill. I know you share my great concern 
for the welfare of our children. 

I am enclosing my February 2, 1977 news release that 
briefly reviews the problem. 

My be;st personal regards. 

JWM:ay 
encl. 

Sincerely, 
1·\ ~ 

\~lr i;'- lit, c·, · ::g?'-<---. 
/· ·-

J'AME:S W. MC CABE, SR. 
,1(,ice Cha irmc::m 
Committee on Mental HE~alth 
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HOWARD L. LASHEH 

46•_ .. DISTRICT 

rZINGS COUNTY 

~E34 \\'EST STREET 

BHOCK~YN. NE'N YORK l!c"=23 

A. 3587-B 

Purpose of Bill: 

by 

THE ASSEMBLY 

STATE OF NEW YORK 

ALBANY 

MEMORANDUM IN SUPPORT 

Mr. Lasher 

CHAIRMAN 

COMM!-fTEE~.) 

AGRICULTURE 

HOUSING 

INSURANCE 

~o eliminate the sexual exploitation of children by establishing 
strict criminal sanctions against individua.ls who induce children 
to participate in sexual performances and who profit from the 
distribution of such material. 

Summary of Provisions: 

The bill adds a new Article 263, Sexual Performance l:~ Child, 
to the Penal Law to establish the crime of "Use of a Child in 
a Sexual Performance", a class C felony, prohibiting a person 
from employing a child under sixteen years of age t.o enga.ge in 
sexual conduct in a play, motion picture, photograph, dance or 
other exhibition. Two similar sections-both class D felonies
would prohibit anyone from promoting sexual pt:rformances by 
children having knowledge of the character of the material. One 
section would require the performance to be obscene as defined 
by the Penal Law. A rebuttable presumption o:f ag,e based upon 
the appearance of the child is established. An aff i:rmati·ve 
defense that the defendant in good faith reasonably believed 
the child to be of age would be created. Also, if the defendant 
is merely a. peripheral employee and not a primary participant in 
the product.ion or promotion of the sexual per:formanc,e, an affirm
ative defense would be allowed. A separability clause is added 
to provide for constitutional challenges to any part of the 
article. 

Statements in Support: 

One cannot belabor the need to make every attc~mpt to prevent 
children from being sexually exploited and to el~ninate the 
child pornography industry. Prosecuters have lamiented the 
lack of adequate criminal statutes to effectively prosecute 
the producers a.nd distributors of child porno<;rraphy. This bill 
closes that gap and establishes severe penalties for such 
crimes. 

Although one promotion section of the new Article is baseid on an 
obscenity standard, the primary intent of the Article is to make 
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Page 2 

the inducement of children to engage in sexual performances 
and the promotion of such material absolutely prohibited. It 
is irrelevant to the child whether or not the material is 
obscene or has a literary, artistic, political or social value. 
In essence this Article would make material containing childrEm 
in sexual performances, no matter what the purpose, against the 
public policy of this State. 

'l'he rebuttable presumption of age based upon appeara.nce is nec
essary since it is almost an impossibility for District Attorneys 
to establish the age of unknown actors in photographs or moviE~s 
brought from outside of New York State. As a general rule, even 
where knowledge is an element of the offense, knowledge of age 
is not a necessary part thereof unless specifically provided. 

[?enal Law, Section 15.20(3)) In addition, a defense based on 
lack of knmvledg·e must be specified in statute. 'I'he bill, 
although creating a presumption of age, does make provision for 
an affirmative defense. 

Fiscal Implications: 
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bv 

Purpose of Bill: 

Memorandum in Support 

Mr. Lasher 

A..~ ACT to amend the penal 
law, in relation to s2xual 
performances bv children 

~o impose criminal penalties against individuals who use childrer in 
s~xual performances and who promote such ~ateria"s 

,;_i111'1ary of nrovisions of Bill 

':'i1,: hi U adr! s :1 new 7\r tic le ?.63, Sexual Performance By A Child. 
tn the ~~nal Law which would establish the crimes of Use of a ~hild 
in a Sexu<ll nerformance (Section 263.05), Promoting an Obscene 
Sc:-::ual Performance by a Child (Section 263 .10), and Promotinq a 
:,,.·-:ua1 '1 t:·r-rormance by a Child (Section 263 .15}. Persors who 
r~asonabl\' believe that the child appearing in the per~orrnance is 
,; iC':tcc,n . ., :,::·s of a~,e or older or persons who are tan9ential 
·1rlici~ants in the crimes would have dn affirmative defense to 

:;rosccution. Provision that certain evidence is admissible to prove 
the acw of c:, child is also made in the bill. 

Statement in Support 

' 1'hc' apD(>::1 c:111ce of children, even as younq as eight years of age, 
1 n s,'xual p~'rformances has been widely deplored as the increase in 

•
0 :oduct-Lon cf such pornoqraphv has become apparent. District 
1 t: tc,rnc-',1:, 1- :; ve indic2- ted that the present obscenity statutes do net 
·rovide adc~uate criminal sanctions against persons who use children 
in this manner or against those who profit from the sale material 
in which children are sexually exploited. 
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STATE OF NEW YOH~{ 

DIVISION OF CFHMINAL JUSTICE SERVICES 

TO: 

FRO:-!: 

'.1:\TE: 

Judah Gribetz 

Robert Schlanger 

Jc1ly 27, 1977 

:MEMORANDUM 

RE: Ten-Day Bill A.3587-C 

To add~ new Article 263 to the Penal Law, defining a number 
of felonies relating to sexual performances by a child under 
lh years of age. 

lliscussion 

h·e have heretofore commented on the predecessor of the instant 
hi11 (A.3587-B) and pointed out what we considered to be major 
deficiencies therein. Our most serious criticism was reserved 
for that portion of the proposal that established a presump
tion that a person who appears to be under 16 years of age is 
in fact under that age. Primarily because of that objection
able feature we recommended disapproval. 

The instant amended version deletes the presumption and 
substitutes a section on how proof of age of the child may be 
introduced. This deletion removes the objection that was 
most responsible for our recommendation of disapproval. Though, 
as ~e pointed out in our prior memo, the bill contains other 
questionable features, they are not of sufficient weight to 
compel our adherence to r·r former recommendation. 

Recommendation 

Approval. 
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~.o~·;,,..-;-r-;:F f',i£.,'1 Yo•::;1<, 
1·.,['~ ~ ~c DEPA;: 1 :,•.•n:•.T 

TO: Judah Gribetz 

FROM: Rohert M. Schlanger 

SUBJECT: Ten-Day Bill A.3587-B 

Purpose 

Me,noran6lun, 

4uly 5, 1977 

To ad.d a new Article 263 to the Penal Law, defining a number of felonies 
relatin~ to sexual performances by a child 11ndeir 16 years of age. 

Discussion 

This bill comes in the wake of recent publicity about the allE!ged wide
spread use of children in pornographic films. Particularly shocking have! 
been the stories of parents who used or permitted the use of their children 
for such purposes. The legislative reaction, as evidenced by this bill, has 
1:•een ha:r:-sl:. 

Tbe bill presents a considerable numbe:r of substantive ,and tec.hnica1 
problems, the most prominent of which are: 

The thrust of section 263 ., 05, Use of a Child in a Se:>1:ual Performance, 
is not very clear. Presumably,. this is the provision undeir which the most 
egregious conc.uct, i.e., a parent offering or permitting his child to appear 
i_n a pornograpn1c performance, would be dealt with. We assume that the word 
"consents'' (p. 2, 1.49) is intEmded to cover this conduct but we ar,e not sure. 

It takes ~onsiderable study of sections 263.10 and 263.15 to d:istinguish 
the subtle difference between these Class D felony crimes. Apparently, in 
263.10 the ele:nents are (1) an "obscene" performance and (2) sexual conduct 
by a child within that performance. The elements of 263.15 are (1) any per
formance (not necessarily obscene) and (2) as in the first section, se:x:ual 
conduct by a child within it. It could therefore be argued that 263.10 is 
unnecessary since the conduct: defined therein already falls wlthin the broader 
scope of section 265.15. Perhaps the draftsman lacked confidence in the con
stitutionality of section 263.15 since under it, the crime could be predicated 
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<1r, an unoosce1w performance with real artistic values which happens to contain 
one short sc:erw involving sexual conduct by a chid. Theoretically, a gift of 
a fine 1iook containing one photograph of sexual conduct by a child would subject 
L lic• Jonor t:o prosecution. This may explain the inclusion of the severabili ty 
provision in bLll section 3. If section 263.15 should fall, then 263.10, which 
;:ppears to be ,::onstitutionally acceptable, would survive. 

T11t• uc)s t serious deficiency concerns the presumption in section 263. 20 
Cl) that a person "'who appears to be 11 under 16 is in fact under 16 years old. 
Though rebuLtable, this presumption is probably invalid. The concept of a 
presumption in criminal cases has been closely and carefully circumscribed 
hy decisional law because of the danger that it might unfairly shift the 
1,urden of proof. 

Fundamentally, a presumption may be appropriate when proof of the fact 
presumed would cast so onerous a burden upon the prosecution as to be almost 
insupportable. Then, the fact presumed must be so related to the facts that 
are proved that the presumed one "assures a reasonably high degree of pro
bability" that the presumed fact follows from those proved directly. (See· 
e.g., l'eople v. Mccaleb, 25 N .. Y.2d 394). Finally, the burden of rebutting 
the pr8sumption which, for all practical purposes, is cast upon the defen
dant, shoulll be one which the defendant can bear with relative ease. 

The age presumption in this bill falls far short of meeting these stan
Gards. The rationale for it, as stated in the sponsors' supporting memo, is 
that: 

"~lovies and other obscene materials which are produced 1:>utsi.de of 
,~cw York State are extremely difficult to trace and therefore 
would present an impediment to obtaining proof of age. However, 
no ·1ar,;h burden would be required of those persons who produce 
such material to prove the age of the child involved." (emphasis 
supplied). 

Evt211 if accepte(l as valid, the statement is misleading. If only "producers" 
o[ child porn were subject to prosecution, the presumption might be conceptually 
acceptable:. But the fact is that these crimes are more broadly directed at "pro
noting", not merely producing, the objectionable material. As defined in 263.00 
(5), promoting covers every conceivable way in which the material may be made or 
disscmir1c.itcJ. If the defendant were, for example, a movie theatre operator or 
a hookseller, his inability to rebut the presumption would be at least as diffi
cult as the -rrosecution's ability to prove the presumed fact. 

Ilic relationship between the fact presumed (age 16) and the fact proved 
(appear::. to be 16-years old) is not so compelling as to support the presumption. 
Obviously, if the child appears to be seven years old, we roay safely presume that 
iL is under 16. But when the subject's appearance is that of a fairly mature 
young pvr~o11 tlicre is certainly no "reasonably high degree of probability" tha,:. 

2 
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he or she is in fact under 16 years of age. After all, there is no generally 
accept:ed standard of what a 16-year old looks like. Varying rates of physical 
1r:.aturai:il'n commonly cause 14-year olds to look 17 and vice versa. Therefore, 
tlw f;ict that must be proved (appears to be under 16) may often be of such 
l L:1111Lll1; vaJ idi Ly as ti) be legally unacceptable as a basis for supporting thE' 
presurq tion. 

There are tliose who may argur that we should not bu so solicitous or tlw 
interests of such despicable characters as child porn pronioters; that if the 
pr°-sumption is legally inf .i.rm, let that be established by the courts. Of course, 
it is the courts that would ultima':ely resolve the legal questions, but the pro
blem w:i.th this legislation is one cf a lack of fundamental fairness. Even child 
porn promoters should not be subjected to prosecution on such an ill··conceiv,~d 
premi!:-;e. 

Recommendation 

We support the effort this bill represents to address a detestable condi
tion that is all too prevalent. However, in view of its many deficiencies, we 
belic\ie t:hic,,L the Governor should disapprove it. 

RHS/fh 
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STATE OF NEW YORK 

OFFICE OF COURT ADMINISTRATION 

270 BROADWAY 

NEW YORK, NEW YORK 10007 
JUN221977 

RICHAR:J j_ BARTLET".' 

Honorable Judah Gribetz 
Counsel to the Governor 
Executive (:hamber 
State Capitol 
Albany, New York 12224 

Dear Mr. Gribetz: 

June 21, 1977 

Re: Assembly 3587-B 
Senate 2743-B 

MlCHAE L R. JL\/ '. ~~·.

COUt,SEL 

~his will acknowledge receipt of your request for 
commP-nt on the above-designated legislation. 

~.:'his bill would amend the penal law by adding a 
new article, article two hundred sixty-three, making it a 
crime to exploit children as subjects in sexual performances. 

~:his office is taking no position on the bill be
cause it does not relate to court administration. 

Sincerely, 

Michael R. 

MRJ: l t· 
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Jctmas W. McCubG, Sr. 
12 3d 1,:-.;[;c,i,,'-ily District 

Pebruary 2, 1977 

RI~: Bill to deal with t:.?xploital:ion of children ;i 
by manufacturers and peddli:~rs of porno:Jraphyf~ 

During my rcc:cmt hE:arings around the state on mental lwalth and the 

state's e:~fforts to control alchohol and substance abuse, on ·ti.10 

occasion~ we received testimony from Dr. Judianne Dcnsen-Gerber, the 

(lirc)r.t.or of Odyssey House Ins ti tutc, a nonprofit organization for 

troubled yout:hs. Dr. D2nsen-Ge:rb2r is a noted lawyer-psychiatrist. 

Part of hQr testimony was a shocking recital of the ways in which 

children between age 3 and 13 are used by profiteers in porno9raphy. 

Dr. Dcnscn-Gerber's testimony left rue utterly speechless and almost 

physically ill. lle:r: revelations about this callous, wanton sexual 

exploitation of little children have haunted me ,ever since her 

appearances before the committee. As evidence c>:f what she re2ortcd, 

she invited me to look through several magazines r entitled tio;::,~:>i t 

Uuc1i.-:is. '!'he magazines were so revolting th.at I had to skim them to 

keep from becoming ill. To accompci.ny th0se magazines• Dr. Dcnsen

Gcrbe::ir reported, there are films depictinsr explicit sex acts by 

children and decks of playing cards with nude children on the. backs 

of the cards. 

'l'hese various publications are roa<lily available,, the doctor suid, 

[or purchc.t~.;c .:i.n '.rirnus Squar0 in New York City ancl around the st«te 

and beyond wh1:?re so-called adult books are peddled. It is impcrnt:i.ve 

that we respond ns a society to Dr. Densen-Gerber's obs:c~rvations 

Uia t ,our comm uni t.ius ctrt~ pe.rmi t l:ing c:ommercial' child pol~nography und 

t.h,1t:. coc:LcLy's sickcHit mc!1t1bcrs are boing permitted to s~~Xtt-llly e:._ploit 

cl1jldren, even aH young au 3 years old. The doctor's challenge to us 

tu act:. t.o r:top this most hcinotw kind of activity cannot go tm,uH.:wcrcd. 
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CL,rt.ainly, uv0ryonc inLL!J:"fJ!.;tcd in m·,mtal l:calth and mo:::-ality 1r:usL 

d:; the, bi :-:arre, .:i.n:i.xnnl-.liko crimes of the Charles Manson "family" 

in C,:1li.fu.cnia w0re revealed. Hany of us have wondered how our society 

can pr<H'tuc,} suc!1. non-·human, amorill, :ropulsi ve people who prc.!y on the 

r(,t;t oi u~;. Pur:m:L -c.U.n9 pv)ple in ouJ: rni.dst to get r:i.ch by th2 sexual 

c~xploitnt:i.on of children muy be a par.t of the answer. The Charles 

Hansons of our world may be the products and victims of: the money

making schemes of those whose only God i~; money. 

L
r,l),.._<-

/1 ()() C •. 
In:::ormat.ion from Dr. Densen-Gerber indj_cat.es that ~Hr- oy~,, eight 

to sixteen years of age, in the New York C.ity Metropolitan area have 

b8en involved in this sc,11ny operation. She ei;;tirnates that "· like 

number of girls are also being so used. It is not clear how the 

manufacturers of these films and printed materials get these children 

in their clutches. Incredible as it may seem, it is possible that 

some parents are selling their children to profit from such n dis

siusting opC!ration. These apparently are American children, not 

jmports £~om abroad. 

I am pr<\J,ir.i.n,J u bill for introduct:ion in the Assembly the w~:ck of 

Pcbnw.ry 7th to deal with this serious problem. The bi 11 mncnds the 

Penal L,n·, to define the! cr.imo of tlw use o:E children under 18 in the 

1n·.trn1fac.:tun:! o.r promotion o:f: o:ffensi.v,~ sexual material.. It designates 

U,i.[: crirnc:! as n Class D fc,lony. Sentencing for a Class I) felony gives 

llw jud(w :;ov,J:cal opthmt:: unc:om1Ltion.al discharge, conditional dis

cl1,n·sw, f iv,:} :r·onrs' probation, ,m lnL1cd:crminato i:1entern::a with a 
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cir,n' l l:no.•; v1]1C! thcr this if; the best bill that can be writ tr~n to doa1 

\·:.i. l:h the' J>roblem. If a better bill co;n,~s along, I will bc- plri<1s,;c1 

to ho.vL, i.t. move in place of my bill. I want to see pa:::.f;2d i:hr:i raost 

c,.f:fccU.,.rc, lc1w we! can write. At tlw vc~ry least, the introc1uctio:n. of 

r:1y l.ii.11 v1.i LL ~:ic~rwr.:ii_e active· discuss:i.0:1 of LllG urgqnt mati:.c;r by tlw 

,!i_JL)rOi_JLi.dtc! commil:te0s, Child C('u·u and Codes. I am optimistic tl1ut 

,!ffecL:.ivc: lc9is.lation will b2 passc;d thii; session. 

Un1ess tlwsu pernic:Lous pc;ddlerr-; of ch.Lld pornography are prevented 

from preyi.ng on unsuspE1cting children, we will all have to shnrc in 

the responsibility for unleashing on society thousands and thousands 

of amoral, sexual mcJnsters to prey on innocent victims. Children 

hired and trained in such schools of explicit, sick scxuulity ·will 

emerge alnost certa::_nly as adults hopelessly and dangerously m2ntally 

d l. 'l'hci:c capacity for violent, sexual crimes will be almost un-

limited. Dr. Densen-Gerber has done a great service in highlighting 

this problem. Society must respond ai.. .ca.st as possible. I invite all 

individuals and groups interested in a raoral society, in the welfc1:i::c 

of ch:i.Llren, in the welfare of f.:;.mil.ies, in th,e mental health of all 

p:'ople to :join tlw Eight for immediate.!, effective legislation. to 

w::l)C'~ out Uw moral 1epJ:-or;y fostered by these monstrous pe:~ddl·ers of 

cl!iJ.d porno9.rc1phy. 

: '.' /? I 
/. ·'!, 1 ,·-( •,:~f, /f / 

,,•~ G ·"J'J.·l.,-t, .! .. •' 1, ~ .,. 't "'• 

/aAH..i:!S w. NC CA rm' SR. 
· Vice-·Chairman of Mental 
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STATE OF NEW YORK 

OFFICE OF COURT ADMINISTRATION 

270 BROADWAY 

NEW YORK, NEW YCJR~: 10007 

RICHARD J. B~,RTLETT 

STATE: ADMINISTRATIVE JUDGE 

Honorable Judah Gribetz 
Counsel to the Governor 
ExE>.c·.1tive Chamber 
State Capitol 
Albany, New York 12224 

July 26, 1977 

Re: Assembly 3587-C 

Dear Mr. Gribetz: 

This will acknowledge receipt of your request 
for comment on the above-designated leqislation. 

MICHAE:L R. JUViLEf< 

COUf.lSEL 

This bill would amend the penal law, in relation 
to sexual performances by children. 

This office is taking no position on the bill, 
because it does not relate to court administration. 
The constitutionality of new section 263.15 of the 
Penal Law (promoting a sexual performance by a child} 
would have to be determined in an appropriate judicial 
proceeding; the issue is particularly serious if the 
section were applied to a non-obscene motion picture 
not produced in New York State. 

Sincerely, 

MR,J :mv 

'/ / / J ,",I QnA,1,•••J~, ,., ·l,lr.-, l~-- , I ( • I - -

Michael R. Ju iler 
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Renee L. Tooley 
Legal Assistant 
Guggenheimer & Unterm~rcr 
EiO Pine Street 
New York, New York 10005 

June 24, 1977 

H.e:; Senate - Assembly .Bill 
b 2743-B, A. 3587-B 

bear 11s. 'l'ooley: 

This bill is exceedinqly troublesome 1:>n a nwnber 
of grounds. 

J>..) '!he draftsmanship is deficient. Aside from 
the lJill's odd construction, I note thut the definitional 
section (263. 00) defines •siroulated• conduct in tcarrns of 
an "obscene sexual pe:rformancz• with reference to •material. 
t-:hich is obscene.,• But •sexual performance• is d•!finecl as 
"sexual c!onduct", which in turn is defined as including 
"actual 11 or. "simulated" conduct. Accordingly, the crime 
of Promoting a sexual performance by a child (263 .. 15) would 
appear not to authorize prosecution for simulated 1, non
obscene sexual conq.uct, while the crime of Promoting an 
<?bscene performance by a child would appear not t<> authorize 
a p,:osecution for actual, non-obscene sexual co1lduct. It 
is there:fore apparent that pleading proper charge!J under 
t:nese statutes will turn on extraordinarily sub1;.le questions 
of proof, which in the! overwhelming majority of cases: will 
Le equivocal on the issue of actual or cimulatecl conduct. 
The suggestion manifests itself: why doesn't the legislature 
merely upgrade the penalties under section 260.10{1), 
Endangering the welfare of a child? Such an apprc,a.ch would 
circumvent entirely the t:?ndlessly complex constitutional 
issues of obscenity theolries and require no distir1cti1:>n 
between simulated and actual sexual conduct. 
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Ms. Renee L. Tooley -2- June 24, 1977 

D.) A more serious deficiency of section 263.0~, 
Use of a child in a sexual performance, is the •bsence of 
a scienter requirement in connection with the content ar.id 
char1:1ct:er of the performance. As this statute is drafted, 
a parent who has given permission to a chi.ld to appear i.n 
a school production of Romeo and Juliet could bt~ proisecu
ted if, without the parent's knowledge, the production 
involve!s • innovative• or "modern• sexual elements in the 
stagin9. The statute seems to establish a strict liability 
standard. On the other hand, Section 235.00 dealing with 
obscenity offenses, specifically includes a sci,~nter 
rc1uirement. 

c.) A further deficiency is the pr(,stmtption that 
a r:erson who appears to be under sixteen shall be presumed 
to i.A- u:ider sixteen if the def end.ant by a prepondera.c.ce of 
the evidence doesn't establish that the child is in fact 
over sixtee~. In New York, age can Le established by 
visual inspection, but as the grossness of deviation 
ciecreases, the standard becoMes impossible to apply fairly. 
:.L:: cLilll in fact over the age of 12 can in most. cases 
IIC) :. ~,c, def ini tcly di!;tin9uisl1ecl, visually, from children 
i.: 't.,c aqc ~;roup 12 - 16. J. presumption's validity is 
crr·L:•rZJ lly Lased on t:1L' proposition that the defendant 
no~; ,,u~:,cs tl,e f.actual proof to re.but the presumption. Thi:' 
clearly do~::: not oLtain in the case of "promoting", when"' 
tl.'- liciendant accu:-;H: of sbo'wing a film or selling a 
r,:ict. \,:raj~h ·,•ould ::ave no more access to the child performer 
i;: t:a:: r.«ltQriul t;:an the prosecutior..~ l\dditionally, 
crn:~;t:i tutional nuest:LonB suggest themselves. The Jul.~,.~ 
States Supreme Court in Hulla:ney v. Wilbur, 421 u.s. G8,~ 
(1'75) and Patterson v. New Yor;,,, u.s.. (1977) ha.!'· 
rulecl that a statC:Inay not require~defendant to bear ar. 
ul th~a c.e burden of persuasion with respect to a.n el-rnc~t of 
a crinc., in connection with statutory affirmative defenses. 
It i :s arguable that this logic applies to statutory presu~r-·
t:i.0:1:: as well, and particularly where the critical elemc-:rn 
of a felon:{, tltf· c100 of th,:: child, may be established by tfu:.. 
pro,~ccution :Piere 2.~· !__,~. n app~arance." 'I'he mixing of the 
i:"'rE:f=-1:r.:ptior, am . .: tLL· affirmative defense of good faith rE!asona' l _ 
l.Jel:i.1::f that. tric c:-,ild was over 16 will invoke E.~vide.ntiary 
c1.n,:::-:, O!"i burden of proof that will take years for the trial 
a~1c ctpr,ellate courts of the state to dispel,. 
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-3- June 24, 1977 

D.) 'l'hc affirmative defense under 263.20 (3) 
inexplicably covers ticket takers, cashiers, candy cc:>unter
men, projectionists, spotlight operators and other non
managerial employeen in a motion picture theatre, but not 
the same class of persons in a playhouse. This does not 
appear to be a rational distinction. 

In summary, the bill is poorly drafted and un
soun<1 1.n structure and design. The broader constitutional 
issues on First Amendment grounds need not be addressed. 

Very truly yours, 

I-:enneth Conboy 
Assistant District Attorney 
In Charge of the Rackets Bureau 
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STATE OF NEW VORI< 

SPECIAL STATE PROSECUTOR FOR NURSING HOMES 
HEAL TH AND SOCIAL SERVICES 
270 BROADWAY. NEW YORK. N. Y. 10007 

CHARLES J. HYNES 
eputy A ttorn"y General 

Judah Gribetz, Esq. 
Counsel to the Governor 
Executive Chamber 
Albany, N. Y. 12224 

Dear .Jud,lh: 

12121 488-2600 

August 1, 1977 

Re : A • 3 5 8 7 -C 

This will acknowledge receipt of your request for 
comment on the above-designated le~rislation •. 

I supported enactment of this bi:11, with some serious 
reservations, prior to its recall from the governor and 
subsequent amendment. My reservations principally concerned 
the constitutionality of prohibiting the involvement of 
children in sexual performances which do not meet the 
traditional tests for obsenity. I continue to believe that 
this is a serious constitutional question which can only be 
resolved by the courts. 

The prior bill also presented some drafting problems, 
one of which is resolved by this amendment. The current bill 
eliminates the presumption that one who appears to be a 
child under sixteen is so, and instead provides -- perhaps 
unnecessarily -- that age is a fact to be proven under the 
traditional rules of evidence. ~his amendment is an 
improvement. 

CJH:rnk 

truly yours, 

s ,J. Hynes 
Attorney General 
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STATE OF NEW YORK 

OFFICE OF THE SPECIAL pi:;:OSECUTOR 

2 WORLD TIV>.DE CENTER. NEW YORii\, N. Y 10047 

0 lN I- KI.TNAN 

~C!AL Pf~O'.SE.CUTOH 
TEL: 212-466-1250 

Honorable Judah Gribetz 
Executive Chamber 
Sta.te Capitol 
Albany, New York 12224 

[iear 

RE: Assembly 3587-C 

Gribetz: 

July 27, 1977 

At the request of Mr. Keenan, I have examined the 
above-mentioned proposed legislation, which addresses the 
problerr of the use of children in obscene material. The 
proposea bill is a definite improvement over the bill 
previously presented. In the new bill, the questionable 
presumption--that a person who appears to be less than 
sixteen years old shall be presumed to be less than sixteen-
has bee~ removed, and a provision has been added which 
cla~i~ies the method of proof of age of the child. 

The proposed statute is sure to engender constitu
tional challen~e, particularly in view of the fact that the 
proposed Section 263.05 would prohibit use of a child in 
any sen~al performance, whether obscene or not. But the 
bill Ko11ld probably withstand such a challenge, and in any 
event the severability clause would help insulate other 
8ortions of the bill from attack. 

In view of the importance of the subject matter, 
reasons stated above, this Office supports the 
of this bill. 

/ 
Ver(y(ruly, 7;~tu/· 

- \._.yv .. ---,XJ (_/ ._., - • / J 

THOMAS A. DUFFY J ,f P.( r 

Spec1.a1 Assistaht/ Ai.tto?0 nev 
General 
Chief, Appeals Bureau 
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STATE OF Nl::W YORI<: 

SPECIAL ST.41.TE PROSECUTOR FOR NURSING HOMES 
Hl:'.AL'TH AND SOCIAL SERVICES 
27() BROADWAY. NEW YORK. N. Y. 10007 

CHARLES J, HVNES 
leputy ,~ttorney (ienera; 

Judah Gribetz, Esq. 
Counsel to the Governor 
Executive Chamber 
Albany, NY 12224 

DE'ar ,Judah: 

12121 488-2600 

June 21, 1977 

RE: A 3587-B 

This will acknowledge receipt of your request for comment on 
the above-designated legislation. This bill would amend the 
Penal Law by creating three new crimes involving sexual perfor
mances by children. 

Proposed Section 263.10 would provide that a person is 
guilty of a class D felony if, knowing its character and content, 
he produces, directs or promotes any obscene performance which 
includes sexual conduct by a child less than sixteen years old. 
There appears to be no constitutional impediment to this statute 
because anyone guilty of violating it would already be guilty of 
obscenity .:en the second degree (Penal Law Section 2 3 5. 0 5) and the 
element of participation by a child would simply raise the degree 
of the crime. The prosecution would not have to show that the 
promoter knew that the participant was less than sixteen years of 
age, but it is an affirmative defense if the promotor can show 
that he reasonably believed that the participant was of age. 
What is unclear, however, is the meaning of the provision that a 
person "who appears to be under sixteen years of age" is presumed 
to be so. Does the presumption arise simply from the testimony of 
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a single witness as to his subjective perception, or must appearance 
be judged by the jury from objective facts such as the physical 
presence of the participant himself. Depending upon how much and 
what kind of evidence is required to raise this presumption, it 
11i;-1y wc-11 ht' thc1t the rule impermissibly shifts the burden of 
proof on the question of age to the defendent. 

Sections 263.05 and 263.15 involve the use and promotion of 
a child in a II sexual performance. 11 •rhis term is defined as a 
performance or part thereof which includes sexual conduct but 
which is not necessarily obscene under the constitutional tests 
of Miller v. California, 413 U.S. 15 (1973). The United States 
Supreme Court has held that material which is not obscene for 
adults may be kept from minors under a statute which "adjusts the 
rtefinition of obscenity" in terms of appeal to the prurient 
interests of minors. Ginsberg v. New York 390 U.S. 629, 638 
(1968) .. Although the decision. stressed the right of the state 
to protect the well-being of its youth, 390 U.S. at 640, the 
Supreme Court has never addressed the question whet.her a performance 
involving sex can be judged on different criteria when a child is 
a participant. The constitutionality of sections 263.05 and 
263.15 will have to be determined by the courts and very likely 
by the Su0reme Court. 

Section 263.05 also contains one confusing term. It makes a 
person guilty of a class E felony if he consents [sic] a child 
less than sixteen years of age to engage in sexual performances. 
Persumably this is meant to refer to consent by a parent, guardian, 
or other person with responsibility for the child and not merely 
to a member of the audience who consents to see the performance. 

In short, the hill is far from unassailable, but because of 
the severability clause in section 3 of the bill none of the 
above considerations is likely to vitiate the entire bill. The 
problem of child pornography is a serious concern and I therefore 
recommend that the governor sign the bill into law and leave to 
the courts the difficult questions of constitutionality and 
interpretation. 

Ver~ truly yours, 
I 

U •. HYNES 
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STATE OF NEW YORK 

OFFICE OF THE SPECIAL PROSECUTOR 

2 WOR,_D TR,O.DE CENTER. NEW YORK, N. Y 10047 

J(HN F KEENAN 

J LJ L 1 19?7 

Eo~oratle Judah Gribetz 
Executive Chamber 
State C2~pitol 
Albany, New York 12224 

rear Mr. Gribetz: 

RE: Senate 2743-B 
Assembly 3587-B 

June 30, 1977 

TEL 212·466 1.'50 

The legislation would add a new article to the penal 
law creating three crimes, Use of a child in a sexual 
perfor□ance (§263.05), Promoting an obscene sexual performance 
by a child (§263.10) and Promoting a sexual performance by 
2 child (§263.15), and would create a presumption and 
affir~ative defense (§263.20) applicable to the new crimes. 
~hese new crimes would penalize those who participate in the 
production of sexually explicit material involving children 
under sixteen years of age and those who promote such 
material by manufacturing, selling or exhibiting it. 

Such legislation is an important step toward eventually 
wiping out such vicious, loathsome and socially detrimental 
activity. 

Serious constitutional flaws, however, are presented 
by the provisions of section 263.20. The section creates 
a presumption (subd. 1) and an affirmative defense (subd. 2). 
Subdivision one of the section provides that "a person who 
appears to be under the age of sixteen years in a.ny obscene 
sexual perf'ormance shall be presumed to be under the age of 
sixteen years." In the first instance, the basic fact that a 
person appears to be under the age of sixteen is vague and 
not suff!ciently susceptible to definite proof. Secondly, 
in order for the presumption to pass constitutional muster 
there must be 11 'a reasonably high deg:ree of pl"Oba.bility' that 
the~presamed fact follows from those proved directly" 
(People v. Leyva, 38 N.Y. 2d 160, 166). Assuming that a 
prosecutor could successfully establish that a person appeared 
to be under the age of sixteen years, it is open to serious 
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Honorable J~dah Gribetz -2- June 30, 1977 

questicn that such a fact carries with it "a reasonably 
hi.gh c.egree of probability!! that the person is actually 
less than sixteen years of age. This is particularly 
true when it is realized that a well known attribute of 
many serious performers is that they appear and often 
endeavcr to appear younger than their true age. Additionally, 
it is well recognized that children develop physically 
at widely varying rates. Perhaps the constitutional 
problems presented by the present language of subdivision 
one could be alleviated by a lowering of the age of the 
c:hildren wiiose performance is proscribed and a morE~ 
precise description of them in terms of anatomical 
eharacter:1:3tics. 

Subdivision two of section 263.20 provides that 
":i.t shall be an affirmative defense that the defendant in 
good fa:ith reasonably believed the person appearing in 
the p~r•for~ance was sixteer years of age or over." If 
thh; r.ffjrr:.2.tive defense ccmes into play in a case where 
t!He: pre3un,pt:ion provided for in subdivision one 1s used 
tc establish a prima facie case, the affirmative defense 
Kill be 2 clear violation of the constitutional rule that 
the state raay not cast a burden upon a defendant to disprove 
;,,.n esseni~i2l element of the crime charged (Mullainey v. Wilbur, 
~21 U.2. 684, and Patterson v. New York, ___ U.S. 
21 Cr.L. 3l46). 

Alt~ough section three of the le~islation proviues 
tliat the provisions of article 263 shall be sever•able, the 
serious constitutional flaws presented by section 263.20 
militate arainst positive executive action. 

V~y truly }fO-ur';> j .. /!// 
/ / ;: . ~2·•,,(,li' .-
~ :.... {~'\-- ---- - 1::" ,),"-·/,.-! L-l....... . / ,/ 

THOMAS A. DUFFY, J. , /.·/ 
Special Assista t'A ~rnev 
General 
Chief, Appeals Bureau 
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STATE OF NEW YORK 

OFFICE OF THE LIEUTENANT GOVERNOR 

ALBANY 12224 

MARY ANNE KRUP:,AK 

August 5, 1977 

I 

Honorable Hugh L. Carey 
Executive Chamber 
The Capitol 
Albany, New York 12224 

Dear Hugh: 

The shocking exploitation of children through sexual activity 
by adults must be addressed by the State of New York which bears the 
responsibility to protect the well-being and interest of our chil~ren. 

A bill, A3587C, is before you now that would amend the pend.l 
law by creating three new crimes in relation to sexual performances 
by children. I believe that this bill can be a vital tool to protect 
against this heinous exploitation which damages not only the emotional, 
psychological and physical health of our children, but th,~ integrity 
of our society's moral and ethical principles. 

Dr. Judianne Densen-Gerber, President of Odyssey Institute has 
stated "There is no obscene or non-obscene burning, flaying, or 
beating of a child, likewise there is no obscene or non-obscene 
sexual performance. Every use of a child for exploitive sexual needs 
of an adult is obscene by definition." 

I agree with Dr. Densen-Gerber wholeheartedly that obscenity in 
such a cruel and irresponsible form must be dealt with immediately by 
the State. 

While I know that objections to this bill have been raised both of 
a technical and constitutional nature, I believe the over-riding issue 
which initiated legislative action strongly argues for its approval. 
I therefore urge your favorable consideration. 

~-JEW YORI>( OFFICE: HARLEM STt•TE OFFtCE Bu•LDING.163 WEST 12 "STqEET,NE.w YORK,NF.w YORK 100;.;:1 

\NESTEl~N NEW YoR K OF.Fl CE; fi7 CHESTNUT .~..;·nH:ET.6"' ru)on,r~ocHr.!.nER,NEw YORK t4G0'4 
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L01..;!S ___; LEFKOV✓ lT:: 

MEMORANDUM FOR THE GOVERNOR 

Re: Assembly 358~-B 

;,..,.. 

ALIL\~Y l'.2'.2:2-1-

The purpose of this bill is to amend the penal law i.n order to 
prohibit the use of a child undE~r the age of sixteen in an obscene 
sexual ~)erf ormance and the promotion of such use. 

Th is bill takes ef feet on the ninetieth day after it b,~comes law. 

The bill adds a new article, article 263, to the penal law, 
defininq several new offenses, including use of a child in a sexua.l 
performance (class C felony), promoting an obscene sexual performance 
by a child (class D felony) and promotin9 a sexual performance by a 
child. The terms "obscene sexual performance", "deviate sexual 
intercourse" and "sado-masochisti.c abuse", are defined in accordance 
with existing definitions in the penal law. The bill also includes a 
rebuttablc pre:sumption that anyone who appears to be under the age of 
sixteen in an obscene sexual performance shall be presum,ad to be under 
sixteen. 

Your: Excellency may wish to note that the definition of "promoting" 
performances is very broad. An E.~xclusion is provided for innocent 
employees in a motion picture theatre, but no corresponding exclusion 
is provided for persons who serve in a comparable capacity where books 
and mag·azines are sold. Proposed Penal Law, § 263 .15, creates a 
class D felony, promoting a sexual performance by a child, which 
prohibits such :promotion without regard to whether or not. the 
performance is obscene. It would appear that legal challenge to this 
section can be expected. 

This bill is identical to s. 2743-B. Legislation th.at was somewhat 
sinilar, 2lchough less comprehensive, was introduced in the 1975-1976 
legislative sE~ssion (S. 2004, A. 2198), but remained in committee. 

I find no legal objection to this bill. 

Dated: June 29, 1977 
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~ty 
~ ~tat~ UniverffityofNt:wYorkat Buffalo . . 

The Honorable Huf~h L. Carey 
(;ovc!rnor 
Exe.~:ut.i ve Ch.Jrnber 
Siate Hous(~ 
\Hun-,-, :-Jew Yo.ck 12224 

De 1r c;ovcrnor Carey: 

·.-r 

J(JN :2 81971 

21 .June 1977 

I understand that yo11 have access to rny letter to the Honorable 
\ sscrnblyrnan Howard Lasher concerning the legislation abuse of minors 

in sexual P'.:.!rforrnance which is cam,ing deep concern by librarians in this 
s~ate. T herefor0 I \Vill not repeat those statements here. 

Ilo.vever, I thought it might assist you in your deliberations to have 
'St~itement on Legislation To Control Sexual i\ buse of Minors" passed 
uT.rnirno:..isJy by the Council of the American Library Association in their 
<!7th Annuc:tl Conference in Detroit. The Co:.mcil is an elected, representa
tlo,1~,.1 bo::ly drawn from the 34, 000 member association empowered to make 
rnlicy st.:itc~rncnts of concern to librarians in the United States. 

c,1:_:. 

r·,·: .1u·h',1 ~;rib~:et1/.,, Esq. 
Pa11l .lo,:,, Esq. 

Most respectfully, 

{f n, I) Cr' · l) __ Q 
,,.---Jvu.tk£) '( . ._1 l--u,Ja 1 

I • 

Gerald H. Shields 
/\ ssistant Dean 

New Yo.ck Library Association 
Tntellectual Freedom &. Due Process 

Committee 
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STA'I'EMENT 

My name is John C. Keeney and I am Deputy Assistant Attorney G,lneral 

in the Criminal Division of the Department of Justice. It is a pleasure to 

appear before you todcy to discuss the position of the Department of Justice 

on several bills which would prohibit the sexual exploitation of children 

and the transportation and dis.·•-,mination of photographs or films depicting 

such exploitation. 

H.R. 4571 and H.R. 7093 amend the Child Abuse Prevention and Treatment 

Act (l+2 U .S .c. 5101-5106) by adding proposed sections 8, 9 .and 10. Section 

8 provides a fine of not more than $50,000 or imprisonment for not more th,m 

twenty years or both for any individual who causes or kn<>wingly, in the case 

of H.R. t.571, or willfully, in the case of R.R. 7093, permits a child to 

engage in a prohibi.ted sexual act as defined in the bill or the simulation 

of :rnch an act if such individual knows, has reason to know or intends that 

such act may be photographed or filmed and that the resulting photograph or 

film may be transported, shipped or mailed through interstate o:r foreign com

tnercc or may affect such commc:rce. The same penalty would ,:1pply to any indi

~duol ~10 photographs or films a child engaging in a prohibited sexual act 

or in a simula~ion thereof if such individual knows, has reason to know, 

or intends that any resulting photograph or film may be transported, shipped, 

or mailed through interstate or foreign commerce or may affect such commerce. 

Section 9 provides that any individual who knowingly transports, ships, or 

mails through, or in such a manner as to affect, interstate or foreign com-

merce any photograph or film depicting a child engaging in a prohibited sexual 

act or in the s~nulation of such an act, or any individual who receives fo~ 

the purpose of sellinB or sells any such photograph or film which has been 
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transported, shipped, or mailed through, or in such a manner as to affect, inter-

state or foreign commerce shall be fined not more than $25,000 or imprisoned 

not more th~n fifteen years or both. Section 10, as set forth in H.R. 4571, 

defines "child" as any individual who has not attained age sixteen and deHnes 

11prohibited sexual act" to :i.nclude sexual intercourse, anal intercourse, mas

turbation, bestiality, sadis-~, masochism, fellatio, cunnilingus, "any other 

sexual activity" or "nudity; if such nudity is to be depicted for the purpose 

of sexual stimulation or gratification of any individual who may view such depic

tion.11 H.k. i093 uses the terms "sexual sadism" and "sexual masochism" in place 

of "sadisM." ar1d "masochism" and uses "person" instead of "individual" throughout 

the bill. l should note here that the term 11person 11 would appear to be prefer

abh~ to the term "individual, 11 since it would permit prosecution of business 

entitici;, as well as individuals, where appropriate.• In all other respects the 

definitions tire identical. Beth bills vest enforcement authority in the 

Attorney General. 

U.R. 3913 and several other bills amend Title 18, United States Code, by 

,1dding propc,sed sections 2251, 2252 and 2253. I note that Title 18 of the U.S. 

Code, which contains the bulk of our Federal criminal statutes,would be the most 

appro?riatc location for the proposed provisions. These bills are identical in all 

rcspe,~ts to H.R. 4571 except for H.R. 5474 and H.R. 6747, which impose minimum 

penaJ.ties of $10,000 and four years in section 2251 and minimum penalties of 

$5,000 and t~o years in section 2252, and H.R. 5522, which contains certain addi

tional substantive provisions not found in the other bills. In addition to the 

other provisions, section 2251, as set forth in H.R. 5522, punishes with a maximu□ 

fine of $50,000 or a prison term of 20 years or both any individual who causes 

or knowingly permits a child to engage in a prohibited sexual act or simulation 

thereof if he: kno'i-.'s,has reason to know or intends such act may form a part of a 

commercial live show and such show travels in or affects interstate or fbreign 

commerce. The same penalty extends to an individual who travels in, uses a 
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facility in or otherwise affects interstate or foreign commerce to induce 

or pcrr.:1it a child to col!l!:lit a sexual act for the purpose of prostitution. 

I should like first to set forth the Department's views concerning 

the provisions of the bills which are common to all of them. For the s:ake 

of clarity my comments will be: in terms of the provlsions--of H.R. 4571. I 

shall then coDment on the provisions that are peculiar to R.R. 5522. 

We share the concern of the Congress with regard to the production of 

films and photographs portraying sexual abuse of children. However, we think 

that the proposed legislation needs to be modified in certai1:1 ways :in order 

to deal with the problem. 

In the first place, the bill is, in our opinion, jurisdictionally 

<leHdent. It is well settled that Congress may bar articles it deems 

undesirable from interstate or foreign com.,nerce or from the mails. !:.:..&.:., 

United ~Cates v. Orito, 413 U.S. 139 (1973); United States v. Darby, 312 U.S. 

100 (1941); anJ Peri~ra v. United States, 347 U.S. l (1954). Leaving aside 

for the moment the effect of the First Amendment, there is little doubt that 

the Comr:iercc Clause authorizes the enactment ,f criminal. penalties for per.sons 

who mail or ship in interstate or foreign commerce or 1·eceive in the mail or 

from intc>rstnte or foreign commerce for sale films or phopographs of the type 

in <1uestion. 

It is also settled that Congress may prohibit the manufacture of an 

article within a state if the article will enter or affect interstate or 

foreign conmerce. E.g., United States v. Darbv, supra; Wickard v. Filburn, 

317 U.S. 111 (1942); and United States v. Wrightwood Dairy Co., 315 U.S. 110 

(1942). Congress may also punish conduct which has only a potential effect 

on cor:m'.crcc. ~' Uni.tcd St:.1tes v. {\ddonizio, 451 F.2d 49 (3d Cir. 1971); 

a~d United St~tes v. Prnno, 185 F.2d 187 (7th-Cir. 1967). Congress could, 
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therefore, i>rohibit the manufacture of the films or photographs ln question 

if the producer knows, has reason to know or intends that they will move in 

or affect interstate or foreign commerce. 

Congress could also prohibit causing or knowingly permitting a child 

to per forr.1 a prohibited se:i,,.-ua l act \.•here the person responsible knows, has 

reason to kno: or intends that the acts will be filmed or photographed and 

will be pL,ced in or will affect interstate or foreign coimnerce. Congress 

could rationally conclud~ that children below age 16 are incapable of making 

a free and understanding decision to participate in the acts which the bill 

prohibits. See Ginsberg_ v. New York, 390 U.S. 629 (1968). Moreover, adults 

who pernit children to participate in these activities play an essential role 

in the production process somewhat akin to the supplier of an essential 

materi,11. See un;.tcd S_!~~ v. Perry, 38'J F.2d 103 (4th Cir. 1~68); and 

Cn11 v. United Stnte!;~, 265 F.2d 167 (4th Cir. 1959), wherein suppliers of 

sugar and containers to illicit distillers were convicted under 26 U.S.C. 

5686 (.1), \:hich forbids possession of property with intent to violate the 

internal revenue laus. 

Hm,•ever, the bill E!xtends liability to cases where a child 11may" be 

fUmcd or photographec and the resultant material "may" enter the mailstream 

or enter or affect interstate or foreign commerce. Si.nee what 11may11 occur 

also may not occur, the bill could cover a purely local act of child abuse 

in \-1hich there is, in fact, no fl lming or photographing and no possible 

effect on interstate or fore:Lgn commerce. The bill, therefore, would rt:!ach 

situations, not properly cogn:lzable under the Commerce Clause. This defect 

can be rc•r.1cdicrl by chan 0ing the word "may" where it occurs in the bill to "\..1 ill 11. 
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The words 11af fect interstate commerce or foreign ,:c1ll1ll'lerce" :ghould 

also be de1:ted from the bill. Without this change the bill would cover a 

purely intrastate photographing and distributicm operation on the theory 

that commerc,e is 11affected" in that the process:ing of the film. or photo

graphs utilize materials that moved in intersta1te commerce. See Y.!!j~ed 

St~ v. Addonizio, _supra, and United States v. Prano 1, supra. In our 

opinion, the investigation or prosecution of purely local acts of child 

abuse should be left to local authorities with Federal Knvolvement confined 

to those instances in which the mails or facilities of interstate commerce 

are actually used or intended to be used for distribution of the film or 

photographs in question. 

The snwe language which renders the bill jurisdictionally questionable 

also poses problems with regard to intent. Under the p,f.'c,posed legislation, 

a person nwy be convicted if he "intends" that the act in question 11may" be 

photographed and ''may 11 be shipped in interstate or foreign commerce or mailed. 

We suggest that a person may intend that something happen or that it not 

happen. The standard of i.ntent used in this bill, which is based t:>n the 

mere possibility that certain acts will occur, ·would Sl:!!em to be an :Lnsuffici,~nt 

basis on which to predi.cate criminal liability. An individual may also be 

convicted if he "intends" to "affect interstate commerce or foreign commerce. 11 

While an individual may intend to mail or ship an articlr>, whic:h is a physical 

act, the question of whether an action uaffects conmierce' 11 is an ultlmate 

conclusion based upon the assessment of physical acts rather than a matter of 

inl!cnt, For these reasons also, we recommend that the b:lll be limited to 

sltuatio11s in which a person knows, has reason to know or intends that the 

act in ques tL,i, wll 1. be photog.raphed and r.1ailed or shi.ppi?d in fnters tat:e or 

foreign co::1:ncrcc. 
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Secondly, the bill does not distinguish between material which is 

obscene and material \o:hich ts protected by the First Amendment:. In Miller 

v. Californi~, 413 U.S. 15 (1973), the Supreme Court required that rn?terial 

must be evaluated as a whole in determining whether tt: 1s obscene. However, 

the present bill would forbid the manufacture and distribution of a film 

containing one brief scene of prohibi.ted conduct and c1th,erwise innocuous. 

For example, the bill would apply to the film "The Exorcist," which con-

ta ins a scene in which a minor simulates mastu~bati.on but is cl.early not 

legally obscene. 

I would like to emphasize at this point two vez·y significant results 

which would follow from the enactment of this legislation. First, an 

cxisti.ng motion picture, such as "The Exorcist, 11 could no longer be dis•• 

tributed in interstate comrne:rce so long as the simulated scene involving 

the minor is retained in the film, and second, any future production of a 

motion picture film which contains a depiction of a minor engaged in a pro

hibited sexual act would be criminally proscribed even though, as in the 

case o:f "The Exc:...,.j_::n .. , 11 the offensive scene is merely a small part of the 

film whi.ch, taken as a whole, would not be legally obscene under th1E? stan

dards set forth by the Supreme Court in Mill~r. This would be a clear 

statement of public policy by the Congress which would undoubtedly create 

severe problems for the courts, particularly in situations where th,e 

offensive material is merely a small part of what is otherwise a socially 

acceptable product. 
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Certain infringements on protected expression have been justified 

under the principle expressed in United States v. 0' B;~, 391. U.S. 367 

(1968), wherein the Court ruled that a regulation is sufficiently justified 

if it is within the constitutional power of the government, if it furthers 

an important or substanticil governmental interest unrelated to t:he suppres·· 

sion of free expression, and if the incidental restriction on alleged First 

Amendment rights is no greater than is essential to the furtherance of that 

interest. ViEiwed against the background of this principle it would appear 

that the bill would further governnumt's legitimate :lnterest in protecting 

the welfare of children. See Ginsberg_ v. New York, :~u__prj!_; and Prince v .. 

Massachusctt~:, 321 U.S. 158 (1944). 

On the other hand, the Court has held that, as a general rule, a 

criminal statute which would reach protected expression as well as obscenity 

is void on '.Lts. face for overbreadth. See Erznoznik v. City of Jacksonville,' 

422 U.S. 20.:- (1975); and ~.!!.E. v. Michigan, 352 U.S. 380 (1957). Although 

the Court hJs modified this doctrine in the case of a statute dealing with 

dif;tribution to children only, see Ginsberg v. ~'.2!!s, supr_!, the proposed 

bill would prohibit distribution to anyone. In the face of the strong 

constitutional protection accorded material which ls not obscene, we cannot 

say with any c:ertainty that the proposed legislation would withstand con-
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stitutional challenge. 

Thirdly, c:ertain of the definitions of "prohibited sexual act" 

set forth in section 10 do not appear to be appropriate to d~al with the con

duct sought to be prohibited. "Sadism 0 and 11masochi.:3!1'111 are hr<>ad enough to 

cover activities '\-:hich ure not necessarily sexually oriented. They could 

include f i.lmed episodes of physical mistreatment of orphans, child labore:rs, 

or inmates of 2. juvenile detention facillty or a child inflicting injury 

upon himself. Such portrayals would hav1e no sexual appeal except, perhaps, 

to some tiny SE!gment of soc:Lety. Either these terms should be deleted 

or the terms "t:exual sadism" and "sexual masochism," found in H.R. 7093, 

should be used and the legislative history should state what forms of 

conduct .:re intended to be covered. The term 11nudity. ~ • depicted for the 

purpose cf sexual stimulation or gratification of any individual who may 

view such depiction" is also troublesome. This definition differs from 

the 11avenq;e person" test for obscene material set forth in !1!!.!!':::.!.. v. 

Californi.i, ;!.!~, and it wc,uld be difficult to determine by what standard 

the "se:s:ual stimulation or gratification" could be assi~ssed. We would 

suggest as an alternative definition "lewd exhibition of the genitals," a 

phrase used by the Chief Justice in Miller v. Cal ~.fornh!, supra, to des

cribe one of a variety of types of conduct which could be prohibited under 

state obscenity statutes. Congress could make clear in the legislative 

history of the bill what types of nude portrayals of children were intended 

to be enc-ompa!;sc>d within this definition. 
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Fourthly, the bill should be expanded in two r~spects. First~ the 

coverage of tbe bill is limited to "photographs er films" of prohibited 

sexual acts. Since photographs may very well end up as inclusions within 

magazines before they are mailed or shipped in commerce, the title of the 

bill and subsections 8(a)(2), 8(b), 9(a)(l) and 9(a)(2) should be amended 

to include 0 printed matter containing photographs" in order to avoid possible 

problcr.1s of admissibility at trial based on the contention that the bill doe~ 

not include such magazines. Second, since we view the bill as an attempt to 

deal with the commercial exploitation of sexual activity involving children, 

subsection 9(,q) (2) should be amended to include any pe~·son Who manuf,ic

tures, reproduces or duplicates the subject films or photographs with the 

requisite intent as well as those who receive or sell such films or photo

~rnphs. This wi 11 enable the bill to cover film processing laboratot·ies and 

oth~rs who are instrumental in the distribution process and who are aware of 

the nature of the material and the use of the mails or facilities of inter

state or foreign commerce. 

Fifthly, there will be difficult problems of proof under the bill. The 

bill is li.initcd in its application to activities involving children, and the 

term "child" !.s defined to mean "any individual who has not attained age 

sixteen." Stnce in a great many cases the age of the subject will not be 

readily apparent fr.o!!', an observation of the film or photograph, the Government 

will not he able to sustain its burden of proof in such cases unless the 

actor himself is identified and produced in court or other competent evidence 

of his age is available. In light of the clandestine fashion in which many 

of these filr.1s and photographs are produced, it will often not be possible! for 

the Goverrrnie-.t to produce this necessary evidence. In addition, the Govern

ment \•i 11 not b,· able to prove intcr:itntc tranf1portati0tn unless it (',tn 
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establish where the films or photographs were mad~. 

Sixthly, the word "knowingly" in the second line of section 8 :ls un

necessary and should be stricken. It can be established that the defendant 

knew that he was permitting a child to engage in a prohibitE!d sexual act by 

proving, as the Government is required to do, that the defendant knew, had 

reason to know or intended that "such act" would be photographed and the 

product transported in the oail or in interstate or foreign. commerce. In the 

context :in \,hich it appears, "such act 11 clearly means a pr.oh:ibited sexual act. 

Unless "knowingly" is deleted here, the bill might be subject to an interpre

ta ti<>n requiring the Government to prove the def end.ant's knowledge of 

everything that fc,llows "knowingly", including the age of the\ child. We assume 

that it 1s not the intention of the drafters to require the Government to 

prove that the defendant knew the child was under age sixteen .. In this respect, 

the bill would resct:!ble 18 U.S.C. 2423, that portion of the White Slave Traffic 

f.ct \:hich n:akes it an offense to knowingly induce or coerce girls under the 

age of eighteen to travel by connnon carrie,r in interstate commerCE! for imnoral 

purposes. There is no requirement under that statute that the Government prove 

;he defendant k11ew the girl's age. See United States v. Hamilt<m, 456 F.2d 

171 (3rd Cir. 1972). 

On the other hand, the use of the word "knowingly" in subsE!Ct:ion 9 (a) (1) 

is appropriate to make it clear that the M)l does not apply to common ca!'rie.rs 

or other innocent transporters who have no knowledge of the nature or character 

of the &aterial they are transporting. To clarify the situation, the legis

lative history might reflect that the defendant's knowledge of the age of 

the child is not: an element of the offense but that the bill is not intended 

to apply to innocent transportation with no knowledge of the nature or 

character of the material involved. 
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Fir!.:1lly, the penalties are excessive to the point of making convj<'tions 

extremely difficult to obtain except in the t10st aggravated cases. We sugge~; 

that the penalties should be comparable to those found in 18 UsS.C. 2423, 

namely, a fine of not more than $10,000 or a prison sentence of not Illore 

than ten years or both. 

As noted above, ..re have concerns about the bill, as to both its constitu

tionality and the problems of proof it creates. We also believe its utility 

would be l:lnited. Nevertheless, if t.he changes we recommend are incorporated, 

the Department of Justice would not object to this legislation. 

It is our understanding that many of the photographs and films the 

legislation would attempt to cover are in fact produced abroad; the legislation 

would not apply to such materials except for that portion of subsection 9(a)(2) 

which punishes receipt from foreign commerce. Moreover, wi.th r<::gar<l to 

material which is produced in the United :States, rec12.nt newspaper accounts have 

indicated that law enforcement agencies who have investigated in this area for 

years have had little if any success in ascertaining where and how the films 

and photographs are made and in discovering where and how the filtos and 

photographs are made and in discovering the persons responsible~ for making them. 

Finally, to the extent that such investigations may prove fruitful, there are 

appropriate local statutes and ordinances, such as child abuse laws and la\,'S 

prohibiting contributing to the delinquency of a minor, which would apply to 

the conduct made criminal in section 8 of the proposed bill; and we do not think 

it likely that local prosecutors would hesitate to bring c:hargE!S. The princip.:11 

advantage to be gained from enactment of tl1is legislation would be to provide 

the Federal But~au of Investigation and the Postal Service with investigative 

jurisdiction in an area that is basically a local law enforcement problem. 
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To the extent that section 9 deals with obscene material, the offenses 

\ are covered by existing Federal statutes. See 18 U.S.C. 1461-1465, The 

Postal Service and the FBI have informed us that they presently have several 

cases dealing with obscene material involving the use of children under inves

tigation. In one respect, the proposed bill is more restrictlv~ than present 

law because it requires mailing across state lines .. The offense dEmominatcd 

in 18 U.S.C. 1461 is complete once material is deposited in the United States 

mai.1. Of course, to the extent that the bill deals with materi.al which is 

not obseene, it is an extension of present law. 

I would like to conclude 1by discussing the prov:l.sions whic:h arE! found 

only i. n H • R '" 5 5 2 2 • 

We are not aware of the existence of any live sex shows traveling in 

interstate commerce. ln the absence of a showing that thi~re is 1, in fact, a 

problem to be addressed ;)y Federal legislati.or:, we see no necessity for the 

provisions punishing an individual who causes or pen."lits a child t<> engage 

in a prohibited sex act for the purpose of such a show. In any event, 

because this provision deals directly with sexual conduct rather than the 

shipment of materials in the mails or interstate commerce, it. wcmld appear 

to cover conduct peculiarly appropriate for prosecution by local authorities 

under local sex offense statutes. 

That portion of section 2251 that imposes penalties upon an individual 

who travcils i.n, or otherwise affects, inten,t,1tc or foreign corrmierce to 

induce a child t:o tingnge in prostitution ,wuld appe{1r to 1~e:ach ,m lndivi.dl1al 
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who travels in interstate commerce with the intent to induce a child but 

who takes no further action. If no overt act takes place it would be 

extremely difficult to prove a violation, since it would not be possible 

to establish the defendant's subjective intent. 

If the defendant, in fact, thereafter induces a child to engage in 

prostitution, the co1iduct would be punishable under present law. See 18 

U.S.C. 1952, which makes it a criminal off(mse to travel in interstate or 

foreign commerce with intent to promot•1~ ot· carry on prostitution activities 

in violation of state or Federal law, and the White Slave Traffic Act, 18 

U.S.C. 2421-2423, mentioned earlier in my testimony" which d£:als broadly 

with thH transportation of females in interstate or foreign comrnerce for the 

· purpose of prostitution or other immoral conduct. This latter f~tatute could 

easily be amended to include the prostitution of mc:tles should there be a 

demonstrated need. 

In closing, let me offer the services of the professional staff of the 

Criminal Division to work with the staff of either or both Comnij_ttiees in 

developing the best possible legislative approach to the problem of sexual 

abuse and exploitation of childi:en. 
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May 26, 1S77 

MINOltlT'l" MEMBERS 

M..IIEn'f. "• Qllf«. f.AIN#lf, 
.t0MN M. A$HDIIOOe(, 0t,t1-0 

.k>Ml4 H .. I.RLEH90AN, I\..L. 
flONAI.CI A, SAOtASIN, CONH. 
JOHN l!ltJCHAHAH 0 ALA • 
JJAMES M, JEf'f'O .. 05, Vt, 
IJ\RR't iPriES.SLEn. S. DAtC • 
W'IU..IAM P. COOOLtHO, Pl,. 
8'UD SWJ$T£R. PA • 
ff.HOlt.,F;"f rETTrs. CAio.if". 
CARI. P"i.lRSE"LL. MICH, 

114IO<IO' &:DWARDI, OKLA. 

1'ELl.rHONlts r 
MA.#'JKITY-UJ..•'lll 
...I.IOOIITY-llS-JIJt 

I appreciate receiving a copy of SHOW ME for our Members to 
use in considering the question of the use of children in pornographic 
materials. 

The book, along with the fine explanation by Tom McCormack, 
gv:'s a long way, I believe, towards showing that merely photographing 
a cnil<l in the nude does not represent abusive acts. In fact, in my 
opinion in the case of this book it appears tc, be the representation 
of a healthy family relationship. 

Once again, thank you for sending me the book. J[ am cir1culating 
it to the Members of the Education and Labor Committee a1ong with Mr. 
McCormack's statement. 

With every good wish, I am 
I 

5,ttL'[ r / 
0~ _LJk_, 
Mart:..n L. LaVor 
Senior Legislative Associate 

.ML\':sg 
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ROBERT M. MOf,GENTH.i\ U 

DISTRICT ATTOf~NEY 
OF T-!E 

COUNTY OF \IEW YORK 
155 LEONARD STREET 

NEW YORK. N. Y. 10()13 

(212) 73,-7300 

3 

NEIG•tBOF!HOOD COMPLAINT OHICES 

HAf;?LEM BRANCH 
5~5 V\IEST 12!~ s;REET 

NE:W YORK. N.Y. 10027 

(212) 8~•1-8661 

WEST SIDE BRANCH 
2112 BROt,OWAY 

NEW YORK, N.Y. 10023 

(;, 1 2) 595-0760 

June 24, 1977 

Rene•2 L. 'l'ooley 
Legal As!-:;istant 
Guggenheimer & Untermyer 
80 Pine Street 
New York, New York 10005 

Re: Senate - Assembly Bill 
S 2743-B, Aft 3587-§._ 

Dear ils. Tooley: 

This bill is exce.edingly troublesome on a. number 
of 91:~ounds. 

A.) The draftsmanship is deficient. Aside from 
the bill's odd construction, I note that the definitional 
sect.ion (263.00) defines "simulated" conduct in te1:ms of 
an "obscene sexual performance" with reference to "material 
·which is obscene." But "sexual performance" is defined a.s 
'
1 sexual conduct", which in turn is defined as :including 
"actual" or "simulated" conduct. Accordingly, the crime 
of Promoting a sexual performance by a child (263.l.5) woulcl 
appear not. to authorize prosecution for simulated., non
obscene sexual conduct, while the crime of Promoting an 
obscene performance by a child would appear not to authorize 
a prosecution for actual, non-obscene sexual conduct. It 
is therefore apparent that pleading proper charges under 
tnese statutes will turn on extraordinarily sulbtle questions 
of proof, which in the overwhelming majority of cases will 
be equivocal on the issue of actual or simulatod ccinduct. 
The suggestion manifests itself: why doesn't the legislature 
merely upgrade the penalties under section 260~10(1), 
Endangering the welfare of a child? Such an approach woutld 
circumvent entirely the endlessly complex constitutional 
issues of obscenity theories and require no dh;ti.nction 
betw~en simulated and actual sexual conduct. 
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DISTRICT ATTORNEY COUNTY or NEW YORK 

~·1s. Renee L. Tooley -2- Jurn~ 24, 1977 

D.) A more serious deficiency of section 263.05, 
Use of a child in a sexual performance, is the absence of 
a scienter requirement in connection with the content and 
character of the performance. As this statute is drafted, 
a parent wi10 has given permission to a child to appear in 
a school production of Romeo and Juliet could be prosecu
ted if, without the parent's knowledge, the production 
involves "innovative" or "modern" sexual elements in the 
staging. The statute seems to establish a strict liability 
standard. On the other hand, Section 235.00 dealing with 
obscenity offenses, specifically includes a scienter 
requirement. 

C.) A further: deficiency is the presumption that 
a person who appears to be under sixteen shall be presumed 
to Le under sixteen if the defendant by a preponderance of 
the evidence doesn't establish that the child is in fact 
over sixteen. In New York, age can be established by 
visual inspection, but as the grossness of deviation 
decreases, the standard becomes impossible to apply fairly. 
T\l1y child in fact over the age of 12 can in most cases 
not L11::: definitely distinguished, visually, from children 
in th~ age group 12 ·- 16. A presumption's validity is 
acnerally based on the proposition that the defendant 
possesses the factual proof to rebut the presumption. This 
c l,::!iH 1 y does not obtain in the case of "promoting", where 
tLc defendant accused of showing a film or selling a 
photoqraph would have no more access to the child performer 
in the material than the prosecution. Additionally, 
constitutional questions suggest themselves. The United 
:;ta tc!; Suj'reme Court in Ilullaney v. Wilbur, 4 21 U.S. 6-84 
(1975) and Patterson v. ~ew York, U.S. {1977) has 
ruled that a state may not require~defendant to bear an 
ultimate burden of persuasion with respect to an element of 
a crime, in connection with statutory affirmative defenses. 
It is :tnrnable tlwt t:1is logic applies to statutory presump
tions its ~ell, and particularly where the critical element 
of a felony, the age of the child, may be established by the 
prosecution merely by "appearance." The mixing of the 
presunption and the affirmative defense of good faith reasonable 
belief that the child was over 16 will invoke evidentiary 
chaos on burden of proof that will take years for the trial 
and appellate courts of the state to dispel. 
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D 1 '3TRICT ATTOf;!NEY COUNTY OF NEW YORK 

Renee L. Tooiey -3- June 24, 1977 

D.) The affirmative defense under 263.20(3) 
inex;>licably covers ticket takers 1, cashiers, candy coun-:er
men, projectionists, spotlight operators and other non
mana,rer ial employees in a motion picture theatre, but not 
the :-::;ame class of persons in a playhouse. This does noi: 
appear to be a rational distinction. 

In stunma.ry, the bill is poorly drafted ancl un·· 
sound in structure and design. The broader constitutional 
issues on First Amendment grounds need not be addressed .. 

Very truly yours,/<, 
' ) . / ... ,/.,.,'·' 

~ 1--. . ~ '· ,. '---(, ~ . / 
·-- - <...-~'<-.• '·· {.' 

Kenneth Conboy r--· \ 
Assistant District\ Attorney 
In Charge of the Ra~k~ts Bureau 

Digitized by the New York State Library from the Library's collections.



THE CITY OF NEW YORK 

OFFICE OF THE MAYOR 

NEW YORK, N. Y. 10007 

June 21, 1977 

A. 3587B - by Mr. Lasher 

AN ACT to amend the penal law, in 
relation to sexual perfonnances 
QY_ children 

APPROVAL RECOMMh""'NDED 

:{,:,norable Hnqh L. Carey 
CovE•rnor 0f the State of New York 

~car Governor Carey: 

'l'his bill voices the Legislature's disgust and 
r:"'.!ispleasure with the proliferation of exploita.tion of childrem 
as subjects in sexual performances. I share t.hese sentiments. 

'Ihe bill adds to the Penal Law, Article 263, "Sexua.l 
Performance Dy A Child." This article createt:: the new crimes 
of ., use of a child in a sexual performance.," ,=1. class C felony, 
promoting · an obscen<-:! sexual performance by a child" , a class 
D felony, and 'promoting a sexual performance by a child", 
also a class D felony. 

'J,he qi::-avamen of these crimes is that the prescribed 
concluct involved a child less than sixteen years. 
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Honoral,lc=' J:Jugh L. Carey 
(Tnne :?l, 1_q77 

~i'he bill creates a presumption that a person who 
cnee;c)rs to be under the age of sixteen years shall be presumed 
to be unci,::-r the age of sixteen years. It also authorizes 
affirmative defenses o:f good faith belief that the child wa.s 
over sixtc~en, or th.at the person charged belong·ed to one o:f 
thr, enumerated categories of non-manageria.l employees, and 
hac 7 no financial interest in the promotion, presentation, 
c"irection or a sale of the illegal sexual performance. 

;~::'his bill focuses on the callous, cynical ,exploitation 
n F childrr::,n by pornographers lusting after the squalid dollars 
,sc1inec1 from purveying these ma.terials. 

It imposes more stringent penalties on those persons 
\·":IC) s·c)ic~c~ tl1eir illicit representations and performances wit:11 
roun9 cld. lclren than they would be subject to if pers•ons over 
s i. xteen ••:ere used. This legislation is an apprc>priate response. 
'"'"\ere i_s something ineffably sad about the loss of innocence, 
,.,.,.,E.'ci,llly in the way it befalls these defenseleiss victims of 
~crvcrse ~nnet1tes. 

at deep scars will etch themselves into the psychers 
th2sc children? What chance for normal social ad:justment will 

:;·ist fo,~ tJ--1em. •rhE~se youngsters have no adequate m•eans to 
,,rotect cmselves. We must supply this protection. 

ccordingly, I urge your enactment of this bill which 
1::: Dt1·::-t (Y;, the City's 1977 Legislative Program. 

Very truly ·yours, 

ABRAHAM D. BEAME~ Mayor 

B 
O/~L 

"Legislative Repr«~sentative! 
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THE CITY OF NEW YORK 

OFFICE OF THE MAYOR 

NEW YORK, N. Y. !0007 

July 26, 1977 

A.3587-C - by Mr. Lasher 

Ai.. ACT to amend the penal law, in relation 
to sexual oerformances by children 

APPROVAL RECOMMENDED 

Honorable Hugh L. Carey 
Governor of the State of New York 
i\ any, New York 

Jear Governor Carey: 

The abovE~ bill is before you for executiv·e action. 

I had urged your approval of the "B" version of thi:; 
bill prior to its recall and amendment to its present form. 

The "C'' version has rectified certain pro:blE~ms that 
arose from the "B" print. 

It wisely eliminates the presumption c,f a~Je less 
th;.Jn sixteE•n based solely on the actors appearanct~. In its 
stead the bill specifies a test for proof of age based on 
inspection by court or ::jury of the child, or photograph or 
motion picture which constituted the sexual performance. It 
also per1nits oral testimony by a witness to the SE!XUal per
formance, and expert medi,::al testimony. These standards arE? 
more speci fie and concr1:!te than the presumption they repla.:E~. 

In addition it adds to the category of persons who 
can raise an affirmativt':! deifense in a prosecution pursuiant t:o 
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Honorab1e Hugh L. Carey 
July 26, 1977 
Page two 

this article librarians acting within the scope of their 
employmE,nt. •rhis langauge is salutary since it affords 
orotection to a class of persons who might be the target 
o ;:: an i 11 considered indictment. 

I reaffirm the request contained in my letter of 
June 21, 1977, and urge that you enact this bill which is 
oart of th-2 City's 1:377 Legislative Program. 

v,~ry truly yours, 

Digitized by the New York State Library from the Library's collections.



THE CITY OF NEW YORK 

OFFICE OF THE MAYOR 

NEW YORK, N. Y. 10007 

June 20, 1977 

ionorable Hugh L. Carey 
Governor 
3xccutive Chamber 
The CaFital 
Albany, :-: . Y. 12227 

I .:1:,1 writing to urge you to sign into law a bill, 
:U587B, which would impose severe penalties on th,::,se who 
exploit children for pornographic purposes. 

,\s you know, I endorsed this measure several mo,nths 
c::tgo. .:\t that time, I said it was needed to give •~nfo,rce
ment officials an added weapon to protect children o.f 
tender ye21rs from those who would use them for pornoqraphic 
:_:iurposes. 

This bill is needed to protect our children. It 
is also a necessary tool in the continuing fight we have 
been waqing against those forces which have so blighted 
some areas of our City. 

Sincerely, 

Abraham D. Beame 
M A Y O R 

--
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Honor<1ble Ho.uard Lasher 
New York State Assembly 
Legislative Office Building 
Room 422 
f\ 1 ha n y , r✓ e w York 1 2 2 2 4 

Dear Irr. Lasher: 

As a libr2ri~n with twelve years of specialization in library 
information ~ervices to adolescents, currently serving as 
President of the Youno Adult Services Division of the American 
library Association, and employed as the Young Adult Consultant 
for the Westchester Library System, I find myself in the 
position of ~uooorting the intent of A3587 but confused about 
its possible implementation with regard to librarians. As 
profession2l~ committed to youth's right to have access to 
inf □ r%1lior, l"P circulate legitimate sex education matE?rials 
which could t·c oasi ly confused with those orascribecl · 
in ycur hill if they include nude photographs for the purpose 
of showino nhvsiological development in pu~erty. It is well 
docurrentcd t~3t such developmental problems and the differing 
rate Dt v1hicr they occur amon·o adolescents are of great concern 
to nll youn7 psopie, Line dr~wings, however well executed, 
do nnt ~dBqu2tely convey to young people the legitimate 
physiological differences which occur and which are normal. 

I f e e 1 y o u :J rs i n d a n q E! r o f i n ti mi d a tin d;. h o s e o f u s try i. n g to 
provide :1cl"t:1Uc\te sex education materials'- by not definin1;:i in 
sorn[l l'-1:1 y :1:r.r':, such presentations might be considered lE!gitimate. 
Orw of thr· i,,:i,ior rcque~,ts our· Film Services receives frorn 
Girl ~cout □ ~ouos in W8stchester, for examole, is for films 
sh o :11 i n CJ r I h y ~:; :. o 1 o g i ca l cl e v e 1 a pm e n t du r i n g p u b e r t y • 

Hr:cf'r1tly, durin(J an H,E,W. sponsored rnorkshop on adolescent 
sexl1t1lity in ~-JcstchestE·r, health and information specialists 
v i c l'J e d a o l ::i y o n fa rn i 1 y 1 i f e s h o tA: i n g a do 1 e s c e n ts • vi e IJ.J s o n 
t. h c b :::-8 a k rl o >Jr, o f co f'1'111 u r1 i ca ti on s be t we en them s e 1 v es and the i r 
p3rcnts. :Jc)u,, this entire pl2y was written and produced by 
nrlnlrscent~ ~n~ ~rovided 2 way for them to express feelings 
::HHl LD pn!:,u t thE'i ,.- problem~ to an adult audience. One of 
the scenes ir the play showed an unsupervised teenage party 
in which un~2ppy sexual relationships were developing because 
of no auidance or help from adults. Frankly, I feel your bill 
~ould al~o inhibit such therapeutic and educational dramatic 
efforb, of U~is type wrich would be a great loss, because that 
p 1 a y L, a s e s s e n t i a l to th e i n t e n t o f th e liJ o r ks ho p a n d i mp o r ta n t 
infor~ation for the adults to receive from the youthful 
part i c i p zrn ts . 
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2. Chelton to Lasher 

To fail to distinguish between ijrlult exploitation of 
children for commercial purposes and answering the natural 
sexual curiosity of children themselves is to continue to 
encoura9e children to feel that sex and sexuality are evil. 
All present rl~y authorities in sex education are in agreement 
that healthy ~ttitudes toward the human body are best instilled 
during youth, 2nd toward that goal, many reputable sex 
eoucators are producing extremely useful materials which could, 
under Section 263,15 be considered felonious. This would be 
most unfortunate, since we need more, not less, good material 
in this area. 

Respectfully yours, 
r 

)J / t / . ,1 , I /Lt u., 't\ l' {(_ ;!_ Ll&·l] 

Ob ry /. Chs 1 ton 
Young Adult Consultant 
IJJestchestor Library System 
2 f H l r,; o r th C e n t r a 1 A v e nu e 
Hart.sd;J l(i, f,JeLJJ York 10530 

cc: StFingut, Fink, Anderson, Marino 

be: S:1apiro. Feiben, t-1artoche, 1kKenna 
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1ml1,c ~tttt }Ji1,:k lf.luhli, 1[ihrai,z 
'l'HE BRANCH' LIBRARIES 

8 EAST 40TH STllEET, NEW YOHK, N, Y. 10016 
Office of Children's Services 

Honorable Howard Lasker 
New York St:ite Assembly 
Legislative Office Building 
Room 422 
Albany, New York 12224 

Dear Assemblyman Lasker: 

June 10, 1977 

As Coordinator of Children's Services in The New Yor1.~ Public Library, 
your efforts on behalf of children has come to my attention. It is of 
particular interest to me that at your urging some attempt will be made 
to elirninatc the explc,:Ltative and harmful abuses involving c:hildren. 

However, as a librarian who has worked for more than twenty years 
with children and their book interests, I realize that adults play a 
large part in the introduction of books which may satisfy some ~eveloo
mental need in the child's life. Since children also share many of their 
life experiences with adults I would urge you to consider that part of 
the pending legislation which might create an outright ban on all books 
that depict children in certain poses which some may miscon~;true as 
obscene or "promoting" obscene acts, but which in fact have as their 
intent serious instructional value for some responsible adults who wish 
to study or share a viewpoint with children. 

The media exposure which today's children experience, the differing 
lifestyles to which many are exposed, predicate that as a public li
brarian I support a wide range of books to serve children and their 
parents who might seriously be· seeking representative contemporary thought 
in the area of sex education. 

While librarians do exercise judgment in selection of books and 
other mate:rials for chi.ld.ren, th«:,se of us i.n the public library rEicog
nize the i':1herent danger :! .. n misinterpretation and the levels of su'..J
jcctivity and emotionalism attached to any book ma.terisl on sexua]l sub
jects for children. 

Thank you :for your c:(msiderat:lon. 

BR/h 

Sincerely, 

/;--, (, •·~ • .-If? li?1:.,/._ 
(Mrs,) Barbara Rollock 
Com:dinator of Children I i, 

Selt:'Vices 

) 

Digitized by the New York State Library from the Library's collections.



~~-zii' 7 Lfo-1-:/J 
'Url1e )font !~k Juhlit ll[ihr.ttJl 4-3.~nr) 

}.stor, Jennx anb 'iilben ;ti'Jtmbathms 
FIFTH AVEmra AND 42ND STREET 

HICHARD W. COUPER 
PncsmE~T & CmEF Ex:r,:cuTIVE OFFICER 

Honorable lJudah GPibetz 
Counsel to the Governor 
The Exe cu ti \N2 Chamber 
Capitol 
Albany, New York 12224 

Dear Judah: 

.NEW Yorn., N. Y. 10018 

July 26, 1977 

RE: The Obscenity Bill - S.2743-B 

You have not asked us for an opinion on the above, but we feel. almost 
compulsive about giving you one. 

We feel the proposed legislation is badly drawn. Clearly libraries 
should be among the listing of exemptions, or there will be all kinds 
of hell to pay. Also, there is absolutely no provision for g:r,andfathering 
with re:;;pect to retr·ospective collections. This makes tbe Bill obscene 
with respect to libraries. 

We strongly urge veto of this legislation in its form. 

Sincerely, 
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Developing Federal and State Legislation 

to Combat the Exploitation 

ot Children 

in the Production of Pornography 

Submitted by 

Judianne Densen-Gerber, J.D., M.D., F.C.L.M. 

President 

Odyssey Institute 

·and 

Stephen F. Hutchinson, Esq. 

Executive Director 

Institute for L.aw and MedicinE~ 
Division of Odyssey Institute 

24 West 12th Street 
New York, New York 10011 

April 6, 1977 
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The American attitud~ toward its ch.j.lJren manifests 

itself in many ways, including, unfortunately, a tolerance 

for child abuse and neglect in significant proportions and 

varieties. One srinh form of mistreatment recently the sub

ject of considerable public outcry is the exploitation of 

children used in the production of sexually explicit films 

and magazines. This statement is offered to acquaint the 

reader with the nature of the sexploitation problem and th8 

impact of these activities on the children involved. A 

survey and analysis of present and proposed legislation, and 

a brief review of cases is also offered for consideration. 

Finally, a look at the legislative response in terms of 

possible constitutim:.al issues is appropriate a.s this clspect 

~ 
, is c.he basis for whatever opposition seems to h.ave surfaced. 

THE SEXPLOITATION PROCESS 

The use of children, ranging in age fr,om three, 

to sixteen, has become a multimillion dollar industry. 

By recent count, there are at least 264 different magazines 

being sold i_n adult bookstores across the country dealing 

with sexual acts between children or between children and 

adults. These magazines--well produced--sell fDr prices 

averaging over $7.00 each. 

Until recently, it was assumed that child porno

graphy was mostly produced in Europe, but investigations 

have now revealed that much of it is produced in the United 

Statcs--even some materials which are packaged in such a 
;1~ 

manner a.a.a to represent ten J:n, o! foreign origin. 

Film makers and ma9azine photographers have- lj_ttle 

difficulty recrui tin,g youngsters for these perfo,rma:aces. 
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Some simply use their own children, other~ rely c,n runaways. 

Recent findings of Senator Bayh's subcommittee on juvenile 

delinquency and other studies show that more than one million 

American children run away from home Eaach year. From this 

vast army of dispossessed children, exploiters select 

literally thousands of participants for their production 

needs. 

Los Angeles police estimate that adults sexuall'.{ 

exploited over 30,000 children under 17 in 1976, and 

photographed many of them in the act. 

In 1975, Houston police arrested Roy Ames after 

, findi:1.q a warehouse full of pornography included 15,000 

color slides of boys in homosexual acts, over 1,000 magazines 

and paperback books plus a thousand reels of film. 

In New York City, Father Bruce Ritter of Covenant 

House, c1 qroup of shelters for runaway children, has re-· 

ported t::-1at the first ten children who entered CovEmant 

House had all been given money to appear in pornoq-raphic: 

films.. 'rhese children, in their early teens, could not 

return to their homes because of intolerable conditions of 

abuse and neglect, and could not find jobs or take! care 

of themselves. 

Many are not runaways, but come from broken homes. 

They can be induced to pose for $5 or a trip to Disneyland, 

or even a kind word. Sometimes the mothers are porn que,ens; 

often pa::ents or guardians are addicts or alcoholics. 

Recently, at the Crossroads Store in New York's 'l'imes 

Square, we purchased "Lollit.ots", a magazine showing girls eight to 

fourte,en ., and "Moppi ts" , children aged three to twelve as well as 

playing cards which pictured naked, spread eagled children. We also 

looked at a film depicting children violently defl1:>'wered on their 

communion day at the feet of a "freshly crucified" Jl?riest replacing 

Jesus on the cross. Next, we saw a film showing an alleged fath1;!r 

engaged in uralalia with his four year old daughter. Of sixty-four 
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films :1bhc: to be seien, nineteen showed children and an additional 

sixteen involved incest. 

'l'HE VICTIMIZATION OF CHILD·-PORN STARS 

Despite the highly secretive nature of the recruitment 
f 

al!d sexploi_ tation process, a growing body of information 

about the children involved confirms that psychological 

scarring and emotional distress which occur in the vast 

majority of these cases lead to significant other problems. 

} .. ) ,---
~Jlg.i .. aR,He Densen-Gerber, J.. D,-, ••M: o. , F. C. !n~Ml-;;-, 

psychia trii,:t that such inappropriate sexuality is " ... highly 

destructiv(, to children. It leads them to join our deviant 

populations: drug addicts, prostitutes, criminals and pre

adult parents .... There is no proven connection that I know 

, of between adult pornography and sexual abuse, but -~his 

degradation of children scars them for life"~ 

There have also surfaced a number of children a.nd 

young adults who had been involved in posing and/or per

forming for sexually explicit films and magazines. These 

children c1.re now or have been in treatment programs for 

substance abuse, delinquency or other aberrent behavior. 

Some of these children have voluntarily recounted their 

experiences to .law enforcement and news media persons who 

are attempting to learn more about the recruitment process 

and t~e type of activities involved. 

Many are victimized in more brutal fashion. Los 

Angeles Pol ice Investigator J·ackie HowEcill rejects the 

cowmonly stated belief that nude posing is harmless to the 

children. "We have found that a child molester i.s often 

also the photographer. Photography is only a part of it, a 

side.line more often than not to prostitution, sexual abuse, 

and drugs". 
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APPLlCA'l'lON OF EXISTING LEGISLATION 

There are currently a number of federal and state 

laws ,,.;hie!, relate directly or indirectly to this problem. 

On the federal level, there are five lflWS prohibiting the 

distribution of "obscene" materialc;. One prohibitf; any 

maili;1q of such material (18 U.S.C. § 1461); anoth,;r 

prohi:Oits the importat1.on of obscene materials into the 

country (19 U.S.C. § 1305); another prohibits the broad

case of obscenity (18 u.s.c. §1464); and two others pro

hibit Lie interstate transportation of obscene matm~ia1s 

or the _1se of common carriers to transport such matl(irial.s 

(18 u.s.c. § 1462 and 1465). Al.so, then~ is~,. the 

Anti--Pa,dering Act of 1968 (39 U.S.C. § 3008) which 

authorizes postal patrons to request no further unsolicited 

mailings or advertisements which are se~ually offensive. 

There is no federal statute specifically regulating 

the dis:ribution of sexual materials to children. There is 

likewise no federal statute involving interstate cc,mmerce 

which specifically regulates or restricts the prodt~tion, 

distribution or marketing of this material. 

Forty-seven states and the District of Columbia 

ha'1e some form of laws pertaining to the dissemination of 

Dbscene material to minors. However, only six stat:E'::S 

sµ,~ci f i,:a l ly proh.i.bit the participa cion of minoi:·s in an 

cbscene performance which could be harmful to them 

(Connecticut General Statutes Annotated, § 53-25; North 

Carolina General Statutes, § 14-190.1, et seq; North Dakota 

Century Cude, § 12.1-27.1-03; Code of Laws of South 

Carolina, § 16-414.1 et seq; rennessee Code J\nnota.ted ., 

~ 19-]0!J; Tex~s Code Annotated, i 43.24). 

·-continued-
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:, 1 ,.1te criminul statutes which deal with sex , 

c1imL·s ut't,:n c1r<2 not helpful, either because the physical 

JC~Lvity Ju~s not meet the criteria of the statut~, e.g., 

1 d[-'<', so.Jumy, st•xual abuse, or because they are sp· broadly 

worJeJ Js co discourage courts from applying them in terms 

ot si~Jni t icc1n t sanctions. 

Many states have child welfare provision11,with1,n 

tti,:ir educJt.ion law, which regulate the employmen-t.;o; 

chi :.,lren in commercial activities. Unfortunately:; "~liie 
',/:··:·.,,:,:·1. 

same L,1,vs either abdicate control when the chilq is w~)dng 

tor J pdrent (Michigan Act 157 of the Public A~ts ot~l947 

'.cts .1mt::!nded) § 409.14), or the sanctions are so l!init;.ed. as 

tu µusc: nu Jeterrent, (Education Law of New York, I :l23l (a), 0-

Givc:n the paucity of legislation which spec:::l,'(;i.c,ally 

Lt.!L,Lc,s t:0 •:_his activity, there can be litth:! wand.er i#\1t "the 

r,_,iativ,_,.ly scarce attempts at lBLw enforcement. The·,pr<>blems 

c,1 c_1se-rimlin9 and evidence are compounded by ii confu.uion , 

nt u·,e n,1t_u~ of sexploitation as a form of c:hild alHJ.$EI 

i,.:,J,.t-+1 c1duLt u)Jsc.enity matters. 

T!1c.•:;t: inoblems ctnd the attitude~ of man;_f ju.c.lg;PS dis-. 

cuc11 ci<J•.: .111d ,.ic.:tuc:illy thwart thE.! few criminal invest.i9'1tions 

lly way of illu~tration, we excerpt t 

! rom 'flie W.:ish.i.ngton Post urticle of January 30, 

,, 

' ..... , 
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",~ .~Motg~ntl~u b9_l-:i,:O~!~.£ "t~Ql'aiii~e~F.f.-er 

SL , 11 r: r ~':-~-:;;. i:eg-arding-the--1:j-se-·'O-f- t;.A~-Chi.laroR aaG--ehe -,.s.a14il 
. ~---::- ,...-

01 tl1,:: ma ts_ri.a--h·lll 11e nofecf""t:hrt, re11owi.ng a yi~ar 1' :s: in-

ves Li ua tion, New York police seized 1,200 films and magazines, 

many u,;i.ng children. Arrests were m&de. "'They convicted 

~,, !ild j C!l wholesaler, Edward Mishkin., 't~-35'1:~UJ# w.n~~? · 
, ,,;1C'~, J,r~/~ 
•~ ,•ould have gotten seven years in jail '-- he got six 

months of 'weekends' in jail. en-:Jart:--5---r-·he wDre:tr:ce:sted."---
. ), .;::_ /YJ, s) k ,11 ,. ~". s<::' . . 

~4• is a familiar tale, repeated by law 

e:1.forccment officials acr0ss the country. For example, K,,rnt 

Master, a New York distributor of "chicken films" -- the 

v0rnacuJar for porn films involving ch.i.ldrein -- ad.Jertises 

10 films in its "lollypops" s<n::ies. 'rbe ads show cartoons 

of two 11ude, very young boys licking lollipops, the slogan 

"Checken Pilms Come of Age" and graphic descriptions of 

sc,:, acts, inc 1 uding "Ronnie, Bobby and Edd it? -- threE~ pre-

tc·.::::,t· on a bed." 'rhe movie:5 are 8 mm, in cc,lor, 200 feet 

and $20 a piece. There is an address, but directory 

ass·st~nce has no phone listed. r f' r,L)".J,JI Undercover agents .Jri!:-:rt:"" , 

•~: ar.,·v s tecl the firm's owner, charging him with the mis-

clamaanor of promoting obscenity. 

"Under present criminal statutes we can't go in 

wi~t a search warrant and confiscate the films. He would 

not selJ us morr;; copies, and so the on_ly thing w~ cpu;~9, do _ 
4,:✓-, i /,., /{y1 ,t/.'ff7 It/ ,~I //0 II f'I/ 

is ,·l:c1r,Jc him with a misdemeanor," says,-forge:11ri.thiku. "And 

we ,;till iun't know who the children ar:iJ or where they 

f (C)JH, II • • e • ,. • ti 

n,e:nt ion. 

went tu Uw homti oi: a who filmed them tmg,sging 
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:, s,_,xu,, i acts. 'l'he father :,rgued on appe~al trmt he was 
{ 

,:onvict:c,<i solely on the uncorroborated testimon)( of his 

,L.:iuc;litc,1 But th,:;~ court found that photo:~ of the illicit 
.. , r. •• v.><l'S ~1 C 1 

,icts h,J,., been properly admitted ilS evidence. A:l~~fEing 

cas,· i.n that it involved, in part, photos in wh:ich one of 

the ,.>articipants was not clearly identified. A somewhat 

similar case is State v. Ka.sold, 110 4\riz. 558, '521 ,P1 2d 
<.-iJ/,f"/"'1;1 ,: l,',dl-',.,,~ ,t,,15 ,)J,.,,,/f~d cv)jirJ., 11·;Cf,1J«1 

990 :I'1"14), tphotos of
1

,1Eifendant with private parts expor:;ed 
✓1 ., 

and ful.ly-clothed littlEi girl with back to earner~. For a 

discussion of the use of photos of r,arts of the1 anatomy 

inc Lminal trials, see 9 A.L.R.2d 899, 923-26 

( 1950). 

)~ 1 City of St. Paul v. Campbell, 287 Minn. l 7J., 177 
l,f,)il'j 

,J.W.2cl J04 (1970) (fccmviction for disorderly conduct rev,ersed 

where defendant had photographed a thirteen-year-old girl 

in the nude but had not created a disturbance in doing soJ. 

The court did indicate that if the charge had been con

tributinq to delinquency or employing a minc,r for immoral 

purposes a conviction might have been reasnnable. 

People v. Burrows, 260 Cal. App. 2d 228, 67 Cal. 

Rptr. 28 (1968) (fconviction for false imprisonment and 
td/5 

using minor in the preparation of obscene materials affirmed 

where evidence showed that an adult had bound the compla,ir.,

ant hand and foot, abused him sexually, and photographed 

him in indecent positions£. 

An interesting question is whether a parent who 

photographs a nude offspring and circulates the photo to 

others, or who allows his unclothed child tc) be phc)togrztphed 

even though the picture will be distributed publicly, could 

be criminally responsiblE~. The photo may ne>t be l.1:1gaJ.ly 

obscene (see below) and a parent may have a legal right 

to waivt! his offspring's right to privacy. That an infa,nt 

Digitized by the New York State Library from the Library's collections.



-8-

shou.ld have a right of privacy in th3 dignity of his 

body is urgued in 12 DUQUESNE L. REV. 645 (1974), But 

to whc1t extent an infant has a right of privacy in

dependent of the activiti.es and directives of his 9arent 

is unclear .. See Note, Parental Consent :Requirements 

and the Privacy Rights of Minors: The Contraceptive Contra-

ver~Y.. . .!.. 88 hARV. L. REV .. 1001, 1008-09 (1975). A child's 

coni3ti l;utional rights rnay be subject to the control of a. 

parent, at least until the child becomes an adolescent. 

See Not.e, Torture Toys;,, Parental Rights aind the First 

Amen,Jmc,nt, 4G SO. CALIP.. L. REV. 184, 18E:-201 (1972), and 

decisiuns di_scus,sed therein. However, there i:s no :f=On

stitutional right to engage in an unlimited variety of 

sexual activitie::> in the home. See Cheesebrouqh v. State, 

255 So.,:d 675 (Fl:1. 1971), cert. denied, 406 U .. S. 976 

(1972). And there is no right of privacy in family 

sexual affairs if photographs of such activities are 

taken with parental approval and are allowed to fall into 

the hands of others. Cf. Lovisi v. Slayton, 363 F. Supp. 

620 (E.U. Va. 1973), aff'd on other grounds, 539 F2d 349 

(4th Cir.), cert. denied, 97 S. Ct. 485 (1976}., 

spring) , 

In such situations (parental photos of nude off-

ct conviction for contributing to delinquency -111d<'~ t•'r'.>t'J /0 
.. ,;., 

might s ti 11 make sense if the reas.oning in State v. Locks, 

94 i\riz. 134, 38:2 f'.2d 242 (1963) is followed. In Locks, 

the i)ro::Hietor of a hobby shop allegedly induced an under-· 

aged youth to purchase a magazine containing photos of un

clothed adults. rr{discussi.ng the defendant's possible 

liability for contributing to delinquency the court focused 

on the conduct suggested by the photos. "'.l'he suggestion 

conducl mc1y be more injurious to the welfare of the child 

than an act of physical ravishment." Id. at 137, 382 P.2d 

at 2 4 3. Obv;:□::.u:tl;"J.¥ 'eh1:'s'" •r~::nmch-.:l=lol go rui. 

-continued-
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All of the present federal statutes have a single 

major failing--their lack of specificity regarding children. 

On both federal and state leV(:.; ls, t•"' need to idtrntify 

the materials as "obscene'' has effectively blocked effective 

intervention to protect t~~ children or to prosecute the 

exploiters. 

PROPOSED LEGISLATION 

It is well established that the state has a valid 
~ 

, special interest in the wall-being of its children. 

Prince v. Com. of Massachusetts, 321 U.S. 158 (1944). 

In Ginsberg v. New York, 390 U.S. 629 (1968), the 

U.S. Supreme Court upheld a New York crim~nal statute that 

barred commercial dissemination to minors. The defendant. 

i~ Ginsberg contended that the state statute violated 

the First Amendment. In response, the Court stressed that 

the statute applied only to sexually oriented material that 

was found obscene under a constitutionally acceptable 

definition of obscenity. There was no First Am,endrnent 

violatio~ since, as the Court had noted in prior decisions 

involving "general" (adult) obscenity statutes, obscene 

material is not protected speech under the :r'irst. Amendment. 

'l'lle Ginsberg_ 01,inion also ·1oted that the state had ample 

justificdtion to sustain its regulation of an activity that 

was not );lrotected by the First Amendment. The Court noted 

two state interests that combined to support thEa New York 

pn,hibi L i_L,n a':)ainst. the commercial c..lissemination of obscene 

natcrial to minors. First, the legislature could "rationally 

conclude" that the exposure of minors to c1bscenei material 

was "harmful"" to the youths' "ethical and moral developmemt .. " 

-continued-
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Second, che state could a.ppropriately see)[. to support 

the interest of parents in controlling ~heir children's 

access to obscene material. 

F'rom a perspectiv,:: of controlling obscene 

activities involving minor:,, it cannot logically be 

disptltL·d th:1t the state ca11 constitutionally and properly 

prc,tc,ct their welfare by r,::stricting materials available 

to Uv:'1i1 without, at the same time, possessing the 

authority and right to als•J protect the children from having 

to participate in the production of these materials. 

\ 

On the federal level, the power to legislate with 

resp2ct to obscenity has been derived from the constitutional 

power to regulate commerce. (Art. I, Sec. 8, cL 3) 

The development of our child labor laws and the constitutional 

chal lL'llcJes thi2!reto reflect a present recognition of broad 

Congressional powers, reaching all phases of our national 

industrial system. 

Mandeville Island Farms v. American Crystal Sugar Co., 

334 G.S. 219 (1948); United States v. Darbi, 312 U.S. 100 

(1941); Wickard v. Filburn, 317 U.S. 111 (1942); United 

States v. South-Eastern Underwriters Assn., 322 U.S. 533 

(1944J. Therefore, it would appear that Federal legislation 

could be proposed which would operate similarly to the child 

labor provision of the F.L.S.A. This law could have the effect 

of prohibiting the shipment into commerce any me>tion picture 

or photograph in which children under a certain age havEi 

appeared in the nude or depicted in some other objectionable 
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1\ sim.i. . .Lar analysis is productive in the power to 

requla te intrastate acti vi '.:ies-·· the product.ion oi: the 

materials involving the sexual conduct of childr,3n--where 

such act:ivities clearly impact on interstate commerce, 

Mai~·yland v. Wirtz, 392 U.S. 183 (1968); Atlanta Motel v. 

United States, 379 U.S. 241 (1964). 

Consequently, it is clear that legislation Cilll 

be developed to prohibit the sexual conduct itself (and 

related c1ctivi ties) regardless of whether the ultimatei 

product will enter into co~nerce, inasmuch as it can be 

expect()c\ to "affect comn1erce". ~ 

Specifically, the power of Congress to promob:! 

interst,1tc" commerce also incll,!des the power to re9ulate 

the: 1 rw,il incidents thereof, in<!:ludi.ng local ac:tivities 

in b:>th the states of origin and der;tination, which might 

h,wc c1 substantial and harmful effe,::t upon that commeJ::ce. 

379 u.: 0
'.. at 258. 

The proposed legislation is designed to address 

the sexual cond1,ct and the activities related thereto, 

from solicit:ing the child to marketing the product. There 

must be an awari?!ness that the printed product cannot be 

isolated or removed from the pcocerrn. '.rhis process creates 

,:1siJ~; t <tll ti c1 l harm to children. 'l'hc protections inherent 

in the First Amendment provisicms regarding freedom o:c 

speech are not without some limit. Such guarantees c:annot 

be rationally interpreted to include a right ti:, abUSE~ and 

cxp1o.it-. yountJ children. 

-continued-
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We are not going to produce mentally healthy 

c1nd hapr~Y children by issuin9 an executive order that all 

children must be loved ••. but we can author legislation to 

protect them and give them a fighting chance in this 

world. To paraphrase Camus, who spoke for all of us who 

in some way work with children: 

SFH:eis 

Perhaps we cannot prevent this America from 

being an America in which children are tortured ..• 

but we can reduce the nctmber of tortured ch:i.ldren. 

An< if you don't help us in this ••• 

Who else i.n this world can ... 
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A D D E N D U M 

We have beEm asked to review the federal st,lt11·tas 

for any historical precedent wheJ::-ein the Congress m&Jf hav1:1 

acted to forbid the sale o:c dist1~ibution of products irL 

commerce based not upon any intrinsic feat11res of su,r.h. 

l?rcducts but rather up,::m ci::mditicms or circums.taanc:~l. o1! 

their manufacture or production. Congress haa act-<twhen 

the manufacturing or produc::tion process so viol•tts t.hEt 
. ' ·, ·< 

public interest., and where sale a.nd distribution of .suc:h ... 
products would otherwise continue to foster and ·enc.Oll;tetg~ 

such practices. 

specifically, theJ::-e is statutory precedent fo:z: 

prohibitinq the shipment in commerce of goods manuf~c'l;u.red 

by any person illegally employing child labor. Un~r t;he 

Fair Labor Standards Act, 29 USC §201-219, § 212 (a) of 

the Act states "(n)o producer, manufacturer or dealer ~hall 

ship or deliver for shipment inti:, commerce any goe>Q~ pi:·o

ducec. in an establishment situated in the United ~t;-.~11:8& 

or about which thirty days prior to the remove,l, ?#.:· 
. ' "'.~{~~ 

goods therefrom any oppressive child labor ha•~ 

employed ... " Oppressive child l.aJ:,or "means a/~~ •• 
.-, \~:~:<: '\., ,'.'{ .,,·. ;;.);; ' . 

o~ employment under which ( l) any employer (o~~r}AA,~1(, f,, 
·., .. -.. 1,.,·; '.·, .. ··.,".' 

,:1. parent or a person standing in place of a p~!:~~,: 

ploying his -::>wn child or a child in his custo. ·· ·· 

the age of sixteen years in an occupation otha 
.:\(' 

manufactu~ing or mining or an occupation fou, 

Secretary of Labor to be particularly hazard 
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the employment of children between the ages of sixteen 

and eighteen years or detrimental to their health or 

·,1ell being) in any occupation, ( 2) any ernplpyee between 

the ages of sixteen ·and eighteen years is en1ployed by 

an employer in a.ny occupation which the Chief of the 

Children's Bureau (Secretary of Labor) shall find jfflcl 

by order declare to be particularly hazardous for -ehe 

ei'.'lployment of children between such ages OX' detrimental 

to their health or well-being; ••• "§ 203(1). 

Specifically exempted from §212 (a.) is ~a,ny 
child employed as an actor or perfoJ.-mer in motion l)ictures 

or t:i.ea tr ical p~oductions, or in ra.dio or. telev:i.111j.cm 

productions." §213 (c) (3). 

We observe that but for the s213 (c) (3) e>::emption, 

shipment of pornographic motion pictures utilizj.ng child 

actors would be illegal. ~~his would be true even -i.f the 

c:-i.ild were employed by his parent or guardian, ui t.he 

;.:se of ,'. child in such mat1~rials is detriment:al ·to that 

c:1ild' s health and wellbeing § 203 (L) (1). 

The existence of :sanctions ( a maximum. f ine1 of 

$1,000 9er incic.ent of sl:ipment of goods utili~iJMi 

•:::'lildre:1 i:1 contravErnt.ion ,of § 212, 29 VSC § 216~ ,(e) ') 

::or the shipment of goods 
-:".>b 

<neir :-n,x1e o.f product..ion is by ana:.ogy prec:. 

~·orl:--~,~ ~ · .. r..tervent.if)!1 to ;r-egulElte distriblJ~_,:.-•;>. 
f·.l • 

~xplic~~ ~~terials the m~nufacture of 

1dels and actors. 
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'•iii y 

. ., ;,•cl tu ;,,.>ve :\,n,'i-ic:a from an overa] l attitude 

,·1 ic., ,,; jo:in \-lith 11s in proL~lai111ing 19/7 "The 

. . fl 
ld 

"-i,cPl•·n,,i;il Year, 0<1y:;:;1~y Tnstit·11te 1 s Concerns 

,d t. \'., 1 : ,l,1,· 1,,;i11f;;.l ce:,ouYce, .-;.n tl1at he esL,blish a Special 

· ,, , t· ,',; , ... ,t ?ost for the Concerns of C:hiluren. America 

,·r,·t,ny con,!nittcd to the future sitt:L1g beside 

ct:y l,,i,, ,.,.,·,_n-~2 a clc,:u·ing house nationwide for tr1e identifyi1,:g 

,,1,d ;,,(h)tl 1 :;; ,,f t:h2 ;::.,ny atrocities against our young: for instance. 

it ,,i,• i,1 ·1 i1::.,-,· L•f Llwir li.v,·:., :,t ll1i:• li:rnds nf their pa-r.ent9 
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y 1,,- l i, 

j I 

and 

t l i", -~l,;t: ·,.,,r],'·.,:id,~ in i11L111t ·,.,,rt:il iLy f,,r lw:r 

' .. 
\ l 11 - ·. j j I :.· I 

: ! 

: ill ; on do.l .la r sex for :;a le inL1us t r:y ezpl oi t.ing 

: '.! 

::1 ,: : i 1 ;.)r;1/::y. 

rn .'.,,:,:;_•~t of 1976, Se:n.::ii-or Birch Bayh sr,nt ,,e the excellent 

Senator 

- r , ,1 \''' 1· ~ ·i 1 .,.,ti··., ·· -· J · -.~ 1 - ·. t) ~hc1uld \., 1 l . '.'.' I , . , J : J ,_ .. t.= ,..-: , : • • J \,. Y 1.· '-- ;:. , . , ~ 

• 1 1 , , , C 
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. t , I ] i,. t , •; 

_.'' ,· ' 

.,:; ,,, .1•; 1 l,1 ,·1•, ,,11:i,t ,,.~ l•lu\li.di:i.l by Ll1c-ir parents or 

I 1 The ie .t::; one 

1 t · 1 • ~; • 

A ,,, .. ,.:•.),l :,,:·,1:,(! ::;11r·s:,L.1,;-,at,~ on rr1y part lc:,ds me to believe that 

if t li,_:: 1-· ,~ dl'Q 3()0, 000 b,)ys, t [lt' 1.·c LllJ:,t be a J ike nur.1ber of ~iris--

111:t ' 1 ,. :; , 0 :-. ua 1 ccmduc t still b,~i 11g ;:·1ore pr(: V d 1. ,·c 11 t than homosexual--

Lloyd 

·,it i:·,,:, nt s·c1bstantiate th,:it only 'l::qlf of the true 

~h2refore, the pcssible figure 

of 18." tbat 1iS() to 
. ••\:cV; 
Thi.is /0 pc~r,:,·11t have b01c:n sexually t rnum::1t lzed ::1s ch111h:en. 
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I >f :;pc:c i J i ca l.ly prohibit 

t' 1 l f 11,, n. 

Forty·-se:v12n states 

i ,, , ri ,i,,:11 :0.td1:utes •.-1hich deal with S(:X cr.iir:es often are 

;:ot_ l : ,,: ,11, ,. it hr,r b,:,;rn:,e the phy!dcal activity does not meet the 

.: : . ,~ c1,i 1tl ,.,;2lf.-,re provisions ~d thin th;,ir r:-ducation 

iV - , 

to 

1.-,w (:nforc('.'.;)L,!lt. ['l,e prob]c.1s of case-find-ii'\! ... _.,-

·'"l''''md,:,d by a confusion beL\,e,:•n sccxp1oitati,prt 
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1 r t'l'l ,·d. 

l ' 

i.J 

This year, w:hen 

L arrested 

, 1 iirl ,1f the: ?,000 :orpi,1re f,,<,t: of 1•,aterial confiscat,:d 

?·1i sh ken was 

Also I looked at 

T,.'o1v.:~d jncrc:3t. 

d c·itj>•cans to k(jte to their f<:cd,,ial -::nd state 

Fi r:,t, tu rnakechanges :~n 

• 
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I " l l : ~ ) '"l l ' 'J. l I I . : ! ( l . 11 

: , l 1 y 

, :1st ~.;, I, I 

,,d I ;,;n 

, 
y :,;y II .J 

') l l f: dfraid 

In 

d ti l,- s such as 

There 

,.~11~ctualiztion 

. 
~·. ! I \._ l \.J ; l > ; I,_ di ff ere:nce 

t,J '.;a.y 'no' or d~mand 
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1 1 t 

1i 

: 'l 

' I' j 

1 1i 

j ! 

11 i l d. , · ::i ,, h i l th: en's spi.ri ts ; 

'11,e First Amendment 

.,,,cl philosophical 

ll. fur no1· ,al pL:nc,trat:ion ("Schoolgirls", Los 

•d ",' , , ,,, 11 S1_-xu.1 l i ty", Phi] ade] phia). If we use constituUcJnal 

T .0 

~ ~~y ~urk with childr~n: 

In su:7unary, 

for all •Of 
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HOlLliDAY HOUSlE 
18 East 53 rd Strut~ ~i\tew York, )\: 1: 10022 AIU 8-0085 

JUL "l 5 'iB77 

1 "'"nt t) let you know that I agr~e 100% \'rl th 
~

11 ost!,~ N. Y. TII~t~f3 let·ter tJy Dr •. Densen-Gerber. 
r, es 5mportant. di :,ti::ictions and important points-••· 

t,•, basie bet::,g that t 11e rH"0sent lA.w allows 
.~ t" .. r<t :,i•')n le9.din.:; to r,'3iJe of dd ldren .. 

Prne, 'is I unde:--st..:1.nd it, is a crime .. 

.... : th.is 1 s n pers•)mtl letter, 1 wis 11 you 'tJ km>w 
• ,. c,:-1rnc~ men1:er:;; ::>.f tl1E: 1'Jtlh~_j_shing C'...0T1r111nity are 

..;;£.:3_"!_~1~ f"JHr vet,.:-,i :16 'thn bi!.l r1E}ferred to • 

.,. . .. 

• 
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S1111"n .\!,, i1,;t'/ /i1',.\I<' 

Sen;, •r '.·1cc I'rrs1dcnt 

Honorable Hugh L. Carey 
Governor of the State of New York 
Executive Chambers 
State Ccpital 
Albany, N.Y. 12224 

Dear Governor Carey: 

Harper t'!J Row, Publishers, Inc. 

New York Hagerstown San fr..:ncbco London 

IO F.ast 53d sw~et, New York ;'-..'cw York 1002.' 

July 26, 1977 

Your previous actions in respect to the Lasher 
Child Abuse bill, A3587-C, should bring you praise and 
support from all of us who were concerned over the 
freedom issue involved in Section 263.15. I have pre
viously written you about that and I would like to 
praise you for the position that you took. Unfortu
nately, the bill that's now come back to your desk con
tinues to include that undoubtedly unconstitutional 
and totally unnecessary section. In order to deal with 
child abuse - as indeed it should be dealt with - no 
such section is necessary and the insistance of those 
in the State Legislature who supported this section is 
where the blam£:1 should lie for the defectiveness of the 
legislation and for your veto of it in its present form, 
as I urs;e you to do. 

Sincerely yours, 

cc: Paul Joya, Esq. 
l\ssistant Counsel to the Governor 

rJUL ,., r_ \S77 
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:. I.S 

'n,r olJ~,: r(~ti,,1,...()\,k,ly put,1\-,,-..td c:!ai!y in. fM' 
t·d:~c St:i.tn. F,, .. ,..'L4.t<d b~ Alt.ra"'-U'r Uar:ii!!c,n jn 1801. 

l;l;,,,,:1,:T Ml'P.,!'K),._"H PuLllsher &r,d Ed!tor,in,(1-Jd 
EDWJ~,; BOLWELL Editor · 

E'}~ .. - MAHTYN. HOHEHT SPITZL.ER !.!anai,..--'.ng EdHora 
A',r,fn:w POHTE M.-tropo!!tan F-dltor · 

J .\V.f-:S A \ 1:ECESLEP.. F..ditoriaJ JlHge Editor 

Povc~rfy profite_ers 
\\"i!li::·:1 I'll'1 'foro is bae:k on the job as executive 

,Ji: crt c,r , ,f 1 1,,, :-:~ rn•llion-a-y<:ar program of MEND, 
1;:, L,:t JT·,:'.,in :,nti-pon-rty program funded 
!\:,, ,:,c.:, ::,,, ty·.; lTu::wn r.e~(Ju,·,:cs .Administration. 
l i., r,, l ::• :. '· · ::,, 1 edible as it is indefensible.· 

J le-] T ,: ,, r. ;,s dir,·clor of the program in 1973 
,.,.;,,-n ).,, ' .. '.:. •.••::\ic~t'(l c,n ('ight counts of conspiracy, 

L, •·:: :, · .r] 1 ,Jj 1:ry in a i-;chunc by a landlord to 
1,1!,-r a .\L -'.,·l Ci i,·'.; r,ffieial a bribe in rctum for a $i 

:)!i:,:: J. ;:SP. 

X<.•r·, :,s i\ t .. , l'ldt>r E,1nrnnd Nc\\'ton re,·t;:i.Jl.."d 
'•: :::y,; ,, . T,,ru ·,1c:1t right back to his old job \•,·ith 

n,, 1 :, ··· > _:~ ,,f tl:,· ;,,;ellcy's board ot din:ttors ~1niost 
i: ·: • ,:::,t, '.y ; ::, 1· his nk::sc frnm prjson. They con

,,l t:,:tt, "· :: 1 : h s ('(•:rdctiun and St'rvii:g of sentence, 
,;,, , :, .:, : '. :_, 1, :,1 ,, ir::1,ve,:abJe. 

We ,:· .,:..,., '-', and so does the -city's Department 
l)f T·1\•,.,1 ;,_ :is. \Ve hope the Human RcsourceE Ad
·::':;'.; :,ti, ,,1 \\·ill n·~pond quickly and decisi\·ely by 
: , : i :·:: r· D,·l T,,ro. 

Tl~c :::, :,1, :1t in East HarIPm fo11ows rfcent 
.. L\ 1;, in 11:,· ~,,11th Bronx and E,·(1ford-Stuyw·sant 

:: :;t, •11,1\'t rt v t1i 1t';·ations. 
Tn 1•ut :t \niUly, strict{'r supt·n·L:k,n hy the (•ity 

is 1 11\·i,,:::-:ly 1 (•, .1(d 1JCforc the _;.mblic loses tota.l faith 
i'\ al·,' "i,l'.l that (•ftf'll pu·forms vital JH'i,shLorliood 

It is c·•::,llly ,:ueh reYela.tions that Jegrade the 
, , :· ·, •: 1,,; (.f J •(·e>ple ·who care, ;rnd compound 
, ,J , ,· l':,ot. There ha...-e L·en too nw.ny 

C' · ! , -~ ,,1,hv is 1.ksPk;,ble. It is the dirtiest 
::1·:' :'; ~.r '.:li}: c,lhu· town. It is incon~ci..,.able 

t 1 .. ,t :'..c ·::cc: . .\rn· :,dmrnt c~n be used to protect it. 
fr :,:, , ,·· rt to sL0p and stamp out the i~owing 

;: ~.:: rt, ':.c· .!\- nbly has passed a 'bill caJlin:',' for 
· ',·~ · · 1'. :, ~- f. ,:- _,,(:rsons permitting and pror1oting 

,1, ;· ,;uefions. 
:· 1:-: L :1 . :, .- £.:ncs to t'-.e Senate, v:hcre we frGst 

:t ·,,' .·,,.i:'.h· :,:,,ro\·,,d. The use and abu,e of chil
,: , ::, ,;:is .. )t,,t:: tr-:;c:c is the Jc.wc:st form of e:-:pJ'oi .. 

J ,1 :1 (;_ l I,·i rna1,n has di,,playf'(l imagination and 
···:,,i-.c ;;s t 1,t· :,ale's Su11erintcrnknt. of Hanks and 

· :1:, ::s t\r• slate's Comrnissi,,1wr of Housing 
,; i ·., ·; ]'.,.ic'\Y:tl. . 

,·: ;' . :ny r}•S(·rYed nomination by PNshknt 
C,,; ~,-rt.,, fr· '.-:,·.,· ;_<,:0 t of Comptroller of the Cun"nry. 
\':·, ; ki,,1;:nn Jor his valuabk conl rilmtion tq t}ie 

·-.• f,, ..•• ,,, .. ' . . n.~---->:i 
~. . " 

'-~--... . l 
'it 

(.__:~"' . ,,;~ ---<!)•~/ r f }r Rl?L/f~:Cc -

---------------------

David Frost, cor 

W .A.SHINGTON. 
S,,:ncfhing happened the o1hcr ni;ht 

when 1 was watching tl'!,e fourth Da\'ic: 
Fru: 0 t i:iehard Nixon interview. whkh a 
friend of mine calls the "r..:~11 '.fan, Poor 
?,for. .. nd Xow R.icher J\!an" s;:ries. 

I fo:,nd m\·.:-clf more intcres{ul-in \,:itch
ing David Fn;st than I did Nixon. Tlwre is 
1;0:11dhing nirnJ,Plling al.,out Frost's p,•r;,on
:!lii v tlnt N'ixon l:ic'ks. Perh::,ps it'o, his forth
right 1:1a nner, or n~aybe it's his st r',j •Cd 
shirt, hut evu}' time he askeci a rJt:,,;;·. ion 
I sat np in my chair and when Nixon a.1-
:<w21·,,J it I dozed off to skep. 

1\flH watching Frost. for four pl'(,,;r:<lll'
I ~,!;,: !,•d to ;1~:k myself, "'\\'hen did F,w,t 
hnow ;•bout \Vatc-rgate, and how muc>h 1.1id 
he l nuw?" \Ve have been told that Fr-ost 
tanc,l :C9 hours with Nixon .. \Ve have 01:.Jy 
~c~h ~ix of_,th~pt •. }\1nl,t>llJl-J?~~t,'e4,,~Q.>\i'lt! 

\;;·~\~::11' ~ <,:--~--\' ~~f: 
to t ?-.e r:·:• nd jut 

I -~ :Yi :-, '-1 t ~l<:1 

:~·;_;·c,~:A,;~!.-/~(~-s J{~lt 
·1 i<:t t n:n. of t h(1• N 

~,X }1, --~::·s (tt 

~t:H ~:_, ;~!l t}1e U 
r;.,)t (,·11:,: :'.~•<iut. 

. ·,· ·. :ti,::1S ~:~:~;~'l/~~\\~~,-,t:--:;it N 
to;;cthc:· l:1 LincO 

1c•n't ::~;-, \\. is '"~l 
'\\':cs :-:1'.<>!l 1'•'-~ 
-...>,. ;i.:h:·:, \V~ 
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NEW YORK POST EDITORIAL 

Degradation depths 
' . 

,1:1yhc it isn't pos!=-ible fo flush the ·The charg<'s do no': mean conviction; 
r;f rer,U, nf r<cw York clean of F>k1zy scv:. ·. · they do reflect •)fficial activism. 
Jht t Ii ere jg finally i;omc hope for an.•· · Meanwhile several state• ,~~islators 
official lw,.;in~ of "aclult" entertainment·. arc sponsoring n11~asurcsffo ,Jllake U1is 
jmnl\·in1~ t hf' dq:~radation of children. form of child ahusc a 'fcl6ny,,\\1lh par-

;\!orc than a dozen p<'rso1rn have just ents as well as the sr;ualidmovicmalcers 
!wen i111lictcd on obscenity r.hargrs hrr(', subject to imprisonment. The proposed 
JO d them nccusrd of pr<ldling- films .. penalties range up to 15 years. For this 
r.hnwing children as ~-ounj! as 6 years l.o...!'lthsome f.~r.!!' of aduit delinqu,c_!l_EY, 
cnba;;~d in assorted sexual activities. no pleas of mc:cy arc m order. · ' 

... -----~, 
/ .,., • • ~ . . •:f, I j~,.. 

R D~claratlon· of war .. : ··•~ ,., 
l't J appla\111 your Nlitorbl 

11• iFl'li. ll) maintaining that 
"11o_ul.ca:1 ,u!. . .nicrcy :ire ln 

•. ·nrdPr" ror the 10 rr•1 sons 1 ,,_ 

. rPnth· lndif'ted on oh-,cPnll>' 
~:, ch:ug(·,c for p<•,hlling film.<: 
,,, showing chlldrrn in ~ .. x11al 
,·, art l\'lt le~ •. Un fort un.it ely, t hr 
: prrsrnl l1aws gon~r,1lng <c11< h 

, .icli\'llie:o;,,,ire too 1.:r;,I< an,• 
•.~f"ll!'fal .101· the .• etfceti\'f' I 

.,. p1osee11tlon of d,n;1IPrs. 1,ro-·, 
dw, ··.;,. and di:,1 ri!Julrffs ;i,;.: 

\\fl\ :is the 1w1JJ,lf', inc\ut!u,g 
~ .. , par<"nl•, wt>o pN1rit l'hlld1,•n 
' t O he use,1 r Jr Sl'Ch J')lll'p<l'if'S. 

► ·,1, As a J't'!-lllPily l h;I\(' 1nlr1)a 

; 1• ,.\uccd lq~isl;, I ion, co· !-ip••n-
:,nrr<I hy 50 n( 1\lY ,\ssf'n1hly . 

/•collc;1.g11€''1, ·.·: l).i Ji,,,. 1\t)lll••·.~ 

•·~ \0\3 lte the' exploltat Ion' 6r'thll-, h 
\. ,lrf'n In pornographic ma tc•. i 

J'i;tl n !-ii11'dfic .. fr.l011v. of1e11~e _ 
, wlth_a-J»·i;~n sentence. of up;. 

l'· to 15 yPars.-· Any p:irent~or 
I l;·,:al guardian v.:h,) allow.~ 
i his or·fl('r children lo rngai:;e 

ln ohsrcne acts ,111ich arf' 
l cl is p I a y <' d, pho1.0gr;iphe<I • 

t ilnw•I or re<·onlP,I wu11l1I lw, 
rhargNI with a Cla•s C lf"I-'. 
ony. Any,i;,e "l,o pro,luce'I, 

1 sct'nf! prrforrnan<','S hv cl~iJi :·i' prrlmoh's .o·r prPfll:s f. ron.1 oh ... 

: .. dn•n wo11l1t he char:g;a<l \\ •~·t• .·• 
i ,, a. Cfags D felony, . , , 
~ ,~ 'I· 110\V A JU) L. LASIIEit: .: 

, J; ~As1;L•mhlyman.~,..,~.:~' '. · 

·•·. ~.;iii:~l'1>J1i:1~~!1Ji ,, ;,:;Jltr-i;;:.:r~;" t , . '· 
~t;t<J,~;"'\,, "f 1~, ~+F ," ~1\1141r· ,.'"',, !, 

,,;-~,\iiii. .. , ... ,,~~-•i•u~• .. >"'•-.i-;,,'V>>..>s, .... •11<.~;._ <i-Y-'W·· ,i:::;_ 
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PARAMOUNT PICTURES CORPORATION 

Governor Carey 
Albany, New York 

Dear Governor: 

July 12, 1977 

The enclosed letter from Dr. Densen-Gerber 
says exactly what should be said and I 
add my urging to hers. It is absolutely 
vital that children be protected from such 
obvious abuse. 

Sincerely, 

- ... -
Digitized by the New York State Library from the Library's collections.



Child J\,1isuse: 'Obs~ene by Definition' 
,' 

To the Editor: 
·•··.. On June 29 ·me Time, reported that 

aci\'ar:ous gr~ps SlJCh as The Association 
:frof American Publishers and The Amer
t ·can Library Association were urging 
L Governor Ca rev to \·eto the bill before 
f(him protecting.children from sexual ex-

ploit:i.tion for commercial or other pur
posei,. My outraged surprise at this 
acrion by groups who should }mow 
better was turned into horror upon 
reao'i11g the Topics 'column in your 
July 1 edition. 

!/, Ffrst, the bill. passed by the Legis
' latun:, hut later withdrawn, is an 

amendment to the Child Abuse .and 
;/Neglect statutes, not an anti-pornog
t\'raphy uill. Therefore, words such as 
v "obsc,~rie" do not apply, There ls no 

obs,:o,e o:- non-ohscene burning, flay
ing, or heat.ing of a child. Likewise, 
there is no obscene or non-obscene 
sexual performance. Every use of a 
r:hil,l for PXploitive sexual needs of an 
adult is nhvene hv drfinition. 

TlH're are no First Amendme-nt ls
,, ,;uPs !w.-e. The First. Amendment was 
> wriun1 tn protN'.t freedom of expres
i['.i .•. ·.·. ~inn, nr;t fn°edom of action. One should 
. no•. b"' at.le! to defend the ovens at 

Au~•:hwitz because they were part of 
a Cec:1 B. die Mille spectacular. 

t:nless the Go'lernnr si~ns ;;w h J,,g-

islation, the Jaw now 1taoo1 
Iowa: It ii prohibited tor -a ' 
have intercourse with his fiv 
daughter, but not for him to 
out as "an actress" to star · 
where she is repeated!:, raped 
as there is a disclaimer that s 
not reflect on her personal coo 
In the latter instance, her emoti · 
p1,ychological or physical needs :rema 
unprotected. • 

On January 13, 1977, knowing tlu\t 
the United States produces each montt 
over 264 different pornographic{ · : 
zines using children, Odyssey Iristi 
began the campaig1; against the. 
of children for pornographic pu· · .. ... 
(not against pornography). On;Jt~~ 
date, only six statt:s in the Uniliiti's' 
safeguarded their children: Conn1ec 
cut, North Carolina, North Dak~ 
South Carolina, Tennessee, and Tex 
-and now Rhode· Island. 

I urge all Nc)w Yorkers who car&1 · 
ahout chlldr~·• to press the GovenlOF\]' 
for prompt action. New York, al_~Jlj~f 
with C11lifornla the leading produtetl:11 
of ''kiddie porn," must join the states'i\I~ 
that protect ratt,er than destroy;Jj 
children. ;:,;,.i•)1 

,lUDIANNE DE NSEN-GERtl!R, ,JVI;n;·,•1 

Prrsi<len t. Od v;:;ey Inst1tuWt ·• 
Ntw York J1~ly 6, 197-, 
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NEW YORK STATE CATHOLIC CONFERENCE 
11 NORTH PEARL STREET, ALBANY, NEW YORK 12207 • TELEPHONE (518) 434-6195 

Hon. Judah Gribetz 
Executive Chambers 
State Capitol 
Albany, N, Y. 

Dear Mr. Gribetz: 

July 29, 1977 

RE: A. 3587-B - Lasher, et al 

Relatin 1:; to the penal law con
cerning sexual performances by 
children 

The above-numbered bill is now pending 
before the Governor for executive action and you have very 
kindly asked for our comments. and recommendatii::>n with re
spect to it. 

The New York State Catholic Con
ference supports this proposal and it urges that it be 
given favorable executive action. 

This propDsal would add to the penal 
law the specific provision to make a crime the exploita
tion of children in the performance of sexual acts. The 
tragic: consequences of this abnormal activity by these 
exploiters of children is a grave mark upon our American 
society. It is hopes that this moderate statute will be 
able to penalize adequately the culprits and thereby 
bring about an elimination of these degrading, immoral 
activities. 

CSI'/las 

We urge that the bill be approved. 

Respectfully submitted, 

NYS CATHOLIC CONFERENCE 

By 
Tobin 

Executive Secretary 

Archdiocese of 1',.lew York Dioceses of Albany Brooklyn Buffalo Ogdensburg Rochester! Rock,•ille Centre Syracuse 
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\Jew York Civil Liberties Union, 84 Fifth Avenue, New York, N.Y.10011. Telephone (212) 924-7800 

Art~ , 1r r '')t' .! . .- : ~:, StJft C\.Junst:::I 

: ,:·ck, Cou;-,se May 23, 

State Legisiative Office 
90 State Street 

Albany,N.Y J,l207 
1977 (5i8) 4?6-8594 

Summi:1ry of Civil Libertj.e~s Bills _ _pn 1\ssembly Calendar 

Several b:Llls involving civil liberties cc,ncerns ;:ire presently 
on the Assembl~{ calendar. To assist you in considerin9 these bills, 
we shall briefly summarize and set forth our pc,sition i:>n each here. 
Where time permits, we shcLll issue more extensive memoranda on these 
bills for your consideration. For further infc>rmation and ar:;sistance 
on these or any other civil liberties issues, please feel free to call 
our Albany off:Lce: (513) 436-8594. 

CAL. 532 

5662-B - Cooperman 

Cal. 754 

3587-B - Lasher 

APPROVED. This bill streamlineis and unifies 
the system of grand and petit jury selection 
and dE~mocratizes the jury pool, thus makin9 it 
easier to select a more~ representative j u:i::y. 
Its desirable reforms atre: 

(a) Jurors may be qualified by mailing the 
jury questionnaire. A personal interview :Ls at 
the option of the jur~{ commissioner or count~• 
cle:;.k, instead of being mandato'C'y a:; under present 
law for some counties. This n,a'.kt:!S lt easier 
and cheaper to obtain a. larsre.r, morei democratic 
pool, § 509(b}: 

(b) The methods of selecting the grand jury 
are assimilat1:id to those of sel«acting the pet.it 
jury thereby making the, grand jury more demo
cratic, § 614. 

D~SAPPROVED. AltJ-.ough we join the sponsors of 
this bill .:Ln ck~plorj_ng the explc>itation of children 
in the production of sexually e,cplic.it materials, 
and althou9h i/e acknowledge the sponsors• «:1.ttempts 
to am~:nd it to make it constitutioncLl, we must 
continue to oppose it becaus~ it still contains 
a blatantly unconstitutional v·iolatj,1:>n of the 
First Amendment. In amending th.e bill, thE! spon
sors have included two virtually i.dentical new 
Class n felonies (§263.10 and §263.15) -- the 
only difference between them being the requ.ir,ement 
in §263.10 that the mat,erial in q1L1estion l>e 

'' ·: '•t'A , ,, SI ak brancl· of the American Civil Liberties Union; Donald D. Shack, Chairman; Ira Glasser, Execut1\le Director 
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NYCLU Ass~\Q.+..Y £~aJenda:r: Memo Page 2 

CAL. 986 

4262-A - Sobumer 

CAL. 843 

7027 - S.iegel 

"obscene" unde:r the Penal Law, while §2:63.15 
has no such requirement. Obviously, all materials 
that might qualify under §263.10 would also 
qualify under §263.15, thus makil!l<:f the latter 
wholly redundant and un.neicessary. Equally ob
viously, §263.15 is plainly unconstitutional, 
since it punishes speech that is not ol:,scene and 
is thv.s protec:ted by the First Amendment. At 
best, this bill ls an attempt at "contingent" 
legislation -·· in othei:: words, "s:lnce we• re not 
sure of the cc:mstitutionality of c:,ne n,3w Class D 
felony, let's enact a back-up just in ,:ase." 
We respectfully submit that this :Ls an in
appropriate way to enact serioua;; new c:rimes. 
Surely this legislature is able tc:> decide which 
of t.hese versions it wishes to ad«:>pt, and not 
leave, that putrely legisl,ative cho.ice to the courts. 

DISAPPROVED. This bill makes it ;a crime for any
one other tha.n a police off.icer ti:> mechanically 
record most telephone or face-to-face conversa
tions without informing all. other part::ic:ipants. 
NYCLU opposes this bill because w,e can see no 
justificatiein -·- in privacy terms --· for the 
blanket excE':ption for police officers, especially 
when they aJ';e acting as underco·ver infiltrators; 
because it would prevent recording by everyone 
except police c,fficers of police and other official 
misconduct; and because it would put criminal de
fendants at a disadvantage, since: such recordj.ng 
is often an essential me:ans of px'eserving ex
culpatory E1,videmce. 

APPRO~ This bill makes it cleiar that a class 
action may not be dismissed because relief j~s 
requested 1::1.gainst a gove!rnrn1ental body or officer. 
lHl of the reasons that motivated the overwhelming 
legislativ,e support for the· clasei acti.on bill in 
J.975 are equally appliccable to class actions 
against a governmental ·body or officer, and there 
is no rational justificc1tion to preclude such 
actions. '.rhe government is just as capable of 
injuring the large classes of people as is pri
v-ate entities, and clasf, actions c!.re just as 
ne~essary to allow such people m~:ianin9ful ac:::cess 
to judi~ial relief through class actions. 
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NYCLU Assembly Ca.~:!ndar tilemo Page 3 

Cal. 907 

5510-A - Butler 

DISAPPROVED. This bi.11 would create~ a bz:·oad 
exception to the comprehensive law enr1cted 
last year to seal records of arrests not followed 
by convictions and to prohibit inquiry into such 
arrests in connection with employment or licenci.ng. 
Under A5510-A such arrest records become unsealed 
and available in connection with applications 
for employment with police agencies. An arrest 
not followed by a conviction proves nothing and 
can lead to arbitrary and discriminatory results, 
in blatant violation of the presumption of in
nocence. The NYCLU believes applicants for police 
jobs should be entitled to the same protection 
the present law affords all other citizens 
and that this bill should be rejected. 
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~ewYork Civil Liberties Union, 84 Fifth Avenue, New York, N.Y.10011. Telephone (212) 924-7800 

Hon. Hugh L. Carey 
Governor 
State Capitol 
Albany, N.Y. 12224 

June 23, 1977 

RE: A.3587-B, Lasher, et al. 

Dear Governor Carey: 

~,tate Legii;!ative Office: 
90 State Street 

Albany, N,Y, 122(j7 
(51H 436-8594 

Although we sympathize with the apparent purpose 
of this bill -- i.e., to deter and punish those who exploit 
children in the production of sexua 1,ly explicit materials 
we are convinced that key provisions of it are clearly 
unconstitutional and would seriously infringe basic con
stitutional rights. For that reason, we strongly urge you 
not to sign it into law. 

This bill creates three new substantive crimes. 
The first, a new Penal Law §263.05, creates a new Class C 
felony called "Use of a child in a sexual performance." 
Although we have rese1.vations about the vagueness of the 
word '''consents" in this new crime, we do not have fundamental 
civil liberties objection to it. The second new crime, a 
new Penal Law §263.10, creates a new Class D felony called 
"Promoting an obscene sexual performance by a child." To the 
extent that this new crime requires the material in question 
to be "obscene," as that term is defined by §235 of thE~ 
Penal Law, we do not believe it is unconstitutional under 
th,2 current decisior.s of the United States Suprem,e Court. 

The third new crime, a new Penal Law §263.15, creates 
an almost identical new Class D felony called "Promoting a 
sexual performance by a child." The only difference between 
this new crime and the one created by the new §263.10 is that 
there is no requirement here that the material in question 
be obscene. It is this new crime that we believe ~c be 
unquestionably unconstitutional under the First Arnendmemt 

The New York State branch of the American Civil Liberties Union; Do11ald D. Shack, Chairman; Ira Glasser, Executive Director 
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and to present a grav~ threat to the legitimate exercise of 
basic First Amendment rights. 

Undi~r the new §263.15, the mere sale or exhibition 
of books or movies that are indisputably not obscene, and 
thus :fully p:rntected by the First AmendmE!nt, could neverthe
less give rise to serious felony convictions. There is 
absolutely no constitutional authority for such a. result; 
indeed, the constitutional law is clearly to the contrary. 

In Miller v. California, 413 U.S. 15 (1973), the 
Supreme Court expressly noted th.at state laws that autl10rize 
the regulation of so-called "obscene" materials were an 
exception to the basic protection generally afforded speech 
and expression by the First Amendment, and that as a result 
"statE? statutes designed to regulate obscene materials must 
be carefully limited." Further, the Court continued: 

"lIB a result, we now confine the 
permissible scope of such regulation 
to works which depict or describe 
sexual conduct. 'fhat conduct must 
be specifically defined by the appli
cable state law, as written or author
itatively construed. A state offense 
must also be limited to works which., 
taken as a whole, appeal to the prurient 
interest in sex, which portray sexual 
conduct in a patently offensivei way,, and 
which, taken as a whole, do not havE~ 
serious literary, artistic, political 
or scientific value." 413 U.S. at 23-
24. 

If all these tests are not met, the Court made clear, the 
mat.erlal in question would be protected by the First Amendment 
and could not be made the subject of state regulation. 

It seems clear that even the sponsors of this bill 
recognize the constit.utional defects of this new crime. In 
the earlier versions of the bill, there w~s no requirement 
whate r: that the material in question be "obscene .. " But, 
after we and others pointed out the constitutional defects of 
those bills, the sponsors added the new §263.10, wh:i..ch does 
rE!quire that the mater.ials be obscem?. However, they also 
left in what is now §;263.15, which is just as unconstitutional 

Digitized by the New York State Library from the Library's collections.



Hon. Hugh L. Carey 
June 23, 1977 
Page 3 

now as it was before. Clearly, §263.15 includes all material 
that ¼ □uld be covered by §263.10, thus making the latter 
wholly redundant and superfluous. The only possible reason 
for both sections to be included in this bill is for §263.10 
to serve as a fall-back when §263.15 is inevitably struck 
down as unconstitutional,. In the meantime, how,ever, countless 
booksellers, motion picture exhibitors, librarians, an1 others 
will be forced either to self-censor materials that are fully 
protected by the First Amendment or else be willing to face 
prosecution for a Class D felony if they don't. Such a result, 
we submit, is wholly intolerable and should not be countenanced, 
even for a minute. 

A similar conclusion has been reached by the United 
States Department of Justice in response to similar bills now 
pending in Congress. As Deputy Assistant Attorney General 
John Keeney recently testified: 

"Secondly, the bill does not 
diE:tinguish between material which is 
obscene and material which is protected 
by the First Amendment. In Mill«=r v. 
California, 413 U.S. 15 (197~), the 
Supreme Court required that material 
must be evaluated as a whole in dieter
mining whether it is obscene. HowE~ver, 
the present bill would forb:lt th1e manu
facture and distribution of a film 
containing one brief scene of prohibited 
conduct and otherwise innocuous. Per 
example, the bill would apply to the film 
"The Exorcist," which contains a scene 
in which a minor simulates masturbation 
but is clearly not legally obscene ..... 

"CA1the other ha.nd, the Court has held 
that, as a general rule, a criminal statute 
which would rea.ch protected expression as 
well as obscenity is void on its face for 
overbreadth. See Erznoznik v. Ci1:;l of 
Jacksonville, 422 U.S. 205 {1975) p and 
Butler v. Michigan, 352 U.S. 380 (1Q57}. 
Although the court has modified this doctrine 
in the case of a statute dealing with distri
bution to children only, see~ ~_!-~sl:~=:rg v. t:Je"~ 
York, ~;upra, the proposr~d bill would prohibit 
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distribution to anyone. In the face 
of the strong constitutional protection 
accorded material which is not obscene, 
we cannot say w~th any certainty that 
the proposed legislation would withstand 
constitutional challenge." 

( Statement of ,John Keeney, Deputy Assistant Attorney General, 
Criminal Division, before the Subcommittee on Crime, 
Committee on the Judiciary, House of Representatives, and 
Subcommittee on Select Education, Cornmittee on Education and 
Labor, House of Representatives, concerning H.R. 3913 and 
H.R. 4571, Child Exploitation Act on June 10, 1977.) 

Significantly, this constitutional defect in the bill 
was explicitly called to the attention of the bill's sponsors 
beforEi it was acted on by either house, a.nd thE:'! simple and 
obvious solution of deleting the redundant and unconstitu
tional §263 .15 was strongly urged upon them. However, sol1:'!ly 
because the principal Assembly sponsor flatly refused to 
adolJt such an amendment, the bill has reached your desk in 
its present unconstitutional form. 

There is still another major constitutional defect 
in the bill. The crucial element of each of the bill's new 
crimes is the requirement that the performance in question 
involve "a child less than sixteen years of age." However, 
§263.20(1) of the bill then provides: "For purpoE~s of this 
article, a person who appears to be under the age of sixteen 
years in any obscene sexual performance shall be presumed to 
be under the age of sixteen years." (Inexplicably, this 
presumption is exC>ressly limited to "obsci::'!ne sexual performances," 
and thus does not apply to the more serious crime of "use of a 
child in a sexual performance" or to the crime: of "promoting a 
sexual performance by a child." This anomalous, and utterly 
absurd, selective presumption is reason enough to render this 
bill an embarrassment to the legislature and wholly unworthy 
of your signature.) 

But there is an even more basic reason to conclude 
that t~1is presumption is unquestionably unconstitutional .. 
In the leading case of In re ~vinship, the Supreime Court de
clared that the "due process" clause of the Fourteenth Amend
ment "protects the accused against conviction except upon 
proof beyond a reasonable doubt of every fact necessary to 
constitute the crime with which he is charged." 397 U.S. 358, 
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364 (1970). Five years later, in Mullaney v. Wilbur, 421 
U.S. 684 (1975), the Court unanimously reaffirmed that 
holding. Moreover, just last week, the Court again reiter
ated, referring to the Mullaney case, that 

"a State must prove every ingredient 
of an offense beyond a reasonable 
doubt, and that it may not shift the 
burden of proof to the defendant by 
presuming that ingredient upon proof 
of the other elements of the offense. 
This is true even though the State's 
practice, as in Maine, had been 
traditionally to the contrary. Such 
shifting of the burden of persuasion 
with respect to a fact which the 
State deems so important that it 
must be either proved or presumed is 
impermissible under the Due Process 
Clause." Patterson v. New York, 45 
L.W. 4708, 4713 (June 17, 1977) 

These decisions are directly applicablE:! to this bill. 
Instead of requiring the prosecution to prove beyond a 
reasonable doubt the essential element of the new crime it 
creates, the bill merely declares that if the person "appears 
t:o be under the age of sixteen" -- however that is to be 
es ta 1) 1 ished -- such person "shall be presumed to be under 
the aqe of sixteen years." Such a presumption is indisputably 
unconstitutional under Winship, Mullaney and Patterson. 

The use of children in the production of sexually 
explicit materials is obviously a most serious and disturbing 
problem, and one to which responsible state legislation could 
well be addressed. Unfortunately, this bill is so rife with 
constitutional and drafting defects as to render it wholly 
unenforceable and ineffectual. For these reasons, we urge you 
to veto it. r~u.s~1~~ted, 

Kenneth P. Norwl: 
Legislative Counsel 

EPN: dpj 
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New York Civil Liberties Union, 84 Fifth Avenue, New York, N.Y.10011. Telephone (212) 924··7800 

Legisiat.,e Oq::artment 

t\rP1ur Eise:·:t't.?i r;. Staff C1JGnse! 
Ke;,n,,t,1 P N ,r·.-.,ce. Counsel 

Hon. Hugh L. Carey 
Governor 
State Ca.pi tol 
Albany, New York 12224 

July 21, 1977 

Re: A 3587--C, Lasher, et al. 

Dear Governor Carey: 

State Legislative Office 
90 State Street 

.u.!bany, N.Y. 12207 
(518) 436-8594 

On June 23, 1977 we wrote you expressing our 
opposition to the predecessor version of this bill (A 3587-B). 
(A copy of that letter is attached.) Since then, that bill 

wa.s recalled by the legislature, certain amendments were 
made tc it, and as amended it was repassed by both houses 
and returned to you. We write again to reiterate our strong 
opposition to this amended bill and to again urge you to veto 
it. 

In our letter of June 23, we asserted two separate 
reasons why we believed that earlier bill was uncoinsti tutional. 
In its present amended form, only one of those constituti0nal 
problems has been addressed -- i.e.? the previous version's 
"presumption" provisions -- with no changes whatever made to 
dE?al with the other constitutional problem, namely, its pro
visions authorizing severe criminal sanctions for publishing 
and selling books and movies and the like that are concededly 
not obscene or otherwise unlawful. As a result, a.11 of our 
arguments on that question se-t forth in our ~June 23 letter 
n~main unaffected, and we reiterate those arguments here. 

In addition, we believe several other observations 
should be made with respect to this amended bill. First, it 
seems absolutely clear that in effect this bill is intended 
as both a bill of attainder and an ex post facto law addressed 
to one particular book, "Show Me!," published in 1975 by St. 
Martin's Press, a highly respected and well-known Ne.:,, York 

The New York State branch of the American Civil Lib1,rties Union; Donald D. Shac:k, Chairman; Ira Glase;er. Executive Director 
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publisher. Indeed, Assemblyman Lasher -- the bill's principa.l 
sponsor -- has made it clear that he fully intends this bill 
to apply to that book. Especially in view of the fact that 
that book has expressly been found not obscene by several dif
ferent courts, and that it is clearly a serious att(=mpt to 
treat the subject of sex education for children in a meaning
ful and responsible way, we believe the bill is particularly 
offensive, improper, and unconstitutional. It :Ls simply not 
the pro?er function of the state to create a whole new Class D 
felony to censor one particular book. 

Secondly, we bielieve it important to emphasize tha.t 
in no sense could or should a veto of this bill on constitu
tional grounds be interpreted as an endorsement of the in-· 
defensible use of children in the preparation of explicit 
sexual materials. As The New York Times observe~d in its 
July 1, 19 77 editorial calling for a veto of the prEidecessor 
version of this bill: 

"The veto of any bill aimed at pornography 
would not enhance Governor Carey's popularity, 
but that is what this ill-drawn censorship 
measure deserves. It should be clarified to 
make certain that it hits the right target -
the people who in fact recruit and photograph 
children for pornography, in obscene and not 
just vaguely sexual context. The Governor 
should urge the legislators to try again -
and to watch their language." 

In your three years as Governor, you have demon
strated your courage and commitment to constitutional values 
by vetoing bills that were politically popular but constitu
tior1ally or morally flawed. We most respectfully u:rge you 
to demonstrate that courage and commitment again by rejecting 
this ill-considered, dan9erous and unconstitutional bill. 

KPN~ht 

Respectfully s 

~~~ 
Kenneth P. Norwick 
Legislative Counsel 
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Hon. Judah Gribetz 
Executive Cha.mber 
State Capitol 
Albany, New York 

Dear Judah: 

12224 

HAF~OLD 13AER, JR. 

June 28, 1977 

.l 

I have, from time to time, received bills forwarded 
to me, I presume as chairman of a subcommittee of the Goveirnor' s 
Task Force on CrimE~. In any event, those bills which appeiar to 
hold particular interest or concern will be circulated to a mem
ber of the subcommittee. 

Since the time periods are so short within which you 
require a response, I am asking that the memo be returned to me 
within 48 hours. It will be ir:rmediately forwarded to you with my 
comments, if any. Although this does not provide for a subcom
mittee majority, to say nothing of unanimity, it may be o:E some 
help. 

Happily, members of the subcommittee have particular ,expertise 
in one or mar,:? areas touching the criminal justice system.. I will 
attempt to secure comments from the members with particular knowledge 
in the area to which the bill addresses itself. 

I am pleased to associate myself with Ken Conboy's com
ments with respect to S.2743-B and A. 3587-B. 

HB:ks 

Harold Baer, Jr. 
80 Pine :3treet 
New York, New York 10005 

cc: Hon. Paul Gioia 
Alfred Scotti, Esq. 
Kenneth Conboy, Esq. 
l-:dw<1rd ,J. Meyer, L' I, Esq. 
Edward M. Shaw, Esq. 
n.-. .... 1 u•-11 •• 'C'll".!'•r-11 

Harold 
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l·.T>ITOHIAL # 248 

I ll!S IS A:\' EXPHESSION OF F:DITOHIAL OPINION BROADCAST ON TUESDAY, 
.1.\\;l'AHY :2."i, 1!177,, A~~D \Vl;_:DNESDAY, ,JANUARY 26, 1977, BY PERR'- B. 
n:\SCO:\'I, VICE PHESIDENT AND GENERAL MANAGER OF WNBC RADIO. 

X··HATED CllILDHEN 

.·\ ernup of >~e\\' York City activists recently called fo::- a police crackdown on 

thf• "sexp11)itation" of chi1dren. And the management of WNBC certainly agrees 

•!·:1t srnu'. peddlers, pimps and parents who destroy children in this way should 

!1,· dealt with harshly. 

l'nfnrtunately, the use of children as quote "rnodels'' ur:quo':e in dirty books and 

"nc·t()rs'' in ~-rated movies is only a misdemeanor '.n >Je-.v York State. And 

\'.hil,· criminal statutes provide stiff penalties for "terning out'' boys and girls 

undr•r lG, as in adult prostitution, nabbing the pimp is a great deal mo:'.'e diffi

c1llt than arresting the prostitute. 

:\i'Yr·rt lit· 1 e:-;;.,;. we have a problem. Its exact dimensions are unknown. Unofficial 

.. st i 111~).( es indicate that rnillions of dollars are involved and thousands of New 

'i 1ll'k City area children participate. 

\\"lia t 's urgen1 h 11vPded is an overview of this aspect of child abuse. Before an 

'.ff,,<'! ive la\\ cnhrcerncn t and 1 egislative assualt can be mounted, hard facts and 

•·pl iah l c· i nf,)rrna t 1011 arc necessary. 

f',•di:,ps the J~Jace for an invcs!·i~:atinn tn start is the State Assembly CornrnittC'C' 

'll1 Chi Id Care, honded by Assemblyman Howard L. Lasher of Brooklyn. Mean

, I il1•, •·\·er_y possihl1• lr•i::11 w0.apnn, no nrnlt.f'r how inadequate, should he exPr

··i,..;r•rl in beh;l f of n•sc·uing our X-rated children .. 
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\/vCBS f"~E.WSRf\D))))I((~ 0 88 ':,\ ,,11,: : ► f! T 

• ,1 :. ,r ~~ • if v., •rf_..,4 ► 1i l/rJ 
' , ~r, '1.1J! ,c 8'.) (J/.,·r ~[D 

. dren in Porno1-;rap·~y Films 

15. 1977, 1:51 

•• ._ .. 0 '. ,-.''"•'i~IJ!~'.g )Pfle~ Qf V.<]:) .:c;--:• 
+, .. ,,r,.,1,y- cf 5t1t1011 rnrinog~m~nt ,Jn ':...'(;1:'.'j j •• : ••. 

·•-1;1-1•~- Rt•,;p:ms1b!e repres~n,a,,ves -~1f cr: ►J'\),· ; .•. _. 

•t", r)r>· r'•J•-1•, to reply c,n the u1r If ',(Y. ,,;,s,:,..• ! ,t,,.. '.- . , , 

,. l·' -•,·:1• .... ~ h,'r't' ·,("t; ,viii r~1d 1f Y:'!\.H ,-,., -.,,,. •,._ ;·•·, 

·>.·!': 0 2. ::12.s l:ecome a world leader in producing sex films starring 
children twelve-ye~rs-old and under. 

\ni in ::en.1:i:.rk, where pornoc:,;rapty is le~~a::.., ;illlerican sex films are 
,._" 1r; ,:·eat lcr.and, Dr. Judianne Densen-Gerber ::if the Odyssey Institute tells 

··: ::r·.·: 1fo twt rermi -c their children to be used this way so 
'f 1 e ,1nl·: 1;0urce of really good material -- technically good 
~:a•,,,,-:a.l. :.1: t:·1e United States." 

.·._;:-,r:r:ca.n pc:!To"~rarh•:~~ are 1ia.king a lot o~ money producing best selling 
,~e-:t.ir:~": c~1ildren to pr:::-for:n sexual acts in front of the cameras. But what 

"I+ d 0strcys them because during the period of :;ire-pubscent eight to 
t·.-:clve -- sexua.li zing a child then becomes the only way that. child 
ch:,:mv.li:-:e most. of the energy. Channelizes the energy from work 
:;:rod c:ct iv; ty from normal development. It 1 s li:,ce fo:"cing a child 
tc ,;<J.lk before it can even crawl." 

; ::cse rorn,.~,,raphen; are destroying the m::.nd:2 and spirits of our children • 
. ::c::;(' ~'.:ildrer: ft:t involved in prostitution and dr1g adc.iction -- they get infected 
·A•i :,~1 \·e:1eral disease and may become pregnant . 

.-.·: .a. t ;,, incl of parents sell their kids in:.o ·pornography? What kind of 
~'(•,-:::'': e ~}:t:\.e ... ~~-~,_---s~: :r10\~j es? 

,:·;t tells me very sick people." 

In t:.e past year the:,e' s been dozens of :;,ornography raids. But they 
L:r:en't res;...lteJ in any stiff sentences. 

::e asked Congressma,1 Ed Koch who has been trying to prod Manhattan 
:' •• 1\. >'.L,r,~ent~1e11 and rr.:c;_ !\ttorney Hol,crt. F'i she into action -- why? 

-more-
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"The ,:judges live in I'rory Towers and Just don't know what is 
going on. I believe that :if they viewed these films they would 
come e.w-a.y with the same sickenir.g feeling that everybody who 
dewed them came away with and say,that the people who are 
i'roduc ing these fil.rns, the people who are selling these films 
:. nvolvi rn:; children corn.mi tting explicit sexual acts -- those 
reople l'elong in ,iail." 

The ci:ildren of America have enc,·.:gh problems growing up in this 
:-,vs-i e ~:;. ...11:1 t,he people who trr to make mcn12y by exploiting and destroying 
t::cir .::;0 irits are committing the most treac:-,.erous of crimes. 

I:1 f:.:t::re editorials we' 11 be tc.lking to some of the victims of chil.d
·:.• 'i sex eX1~1,J~tation. And we'll be p:)intirg the finger at some of the public 

fP • fa.ls w::ci ;..·e believe haven't been doing what they should to eliminate the 

:::,,:_ ·,,:'8.s Director of Editor:\aJ.s, cToe Feurey, speaKing for the manage-
:,1::n' •' this s•aticm. For a copy of that ec:itorial, or to express your views:, 
·,:ri•e ::C:·:,, ::ew ·~ork, :1_0019. 

- ;•;CBS Radio-
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:p.:;rno~r.1.r:.1ic 1::otlon pictures p:::r se, but we do heartily endors~ propo:,ed let1,is

}t.t.t '.0:1 t,j er.tell:. down on re.rents who pe1'1llit the exploitation of children in !.uch 

The fits.te Assembly Co.n.mittee on Mental Health recently vie1,1ed filtls sl10·,dn 1;;; 

ci,il\.lrt!ri--.:;o::ie as young as eight years of a.ge--eng9..bing in explicit se: ... ual 

b.:·r~:.l', .:.0:-. 'l.:--,e proble;;:1 is urgent becau:;e tt.e Uni ~ec. States reportedly :i.s 

be,>.·•:n Lr:6 tr.:c· world's J.-::adin 6 supplier of pornoisr2.pil:,· involving chil.dre:i. :.i.~ u 

result o.f t:,e •..;e'l.kness of our la;;s in this fiel :.. 

'lhe co,:::nittee a:'.so hea.:rcl testimony tLe.t children explo:ited sext:ally often 

hu:r;.m be Ln,;::; by the ti.me th1::y arc 13 years of a[_;e. 

t, ill to r:ry; L;:i.:: fifte:en y2a:r prison ter.n~~ for paren':s ·,;ho allow their children 

to b~ so c:,:ploited. 

WL: ti,inlt that's a r.'.lild enough pen3.lty for }:jaren-~s who shirk the 

r~::p::.ms Lb i lity of child. re3.:,.ln;~ in order to r:.a.ke c.. ½u~ck buck by cor;:-upt.lns 

-0-

Ho. 18 "Ci,ildren in Porno 2;raphic Movies" J C January 26, 19Tr 

Digitized by the New York State Library from the Library's collections.



.,; 
<( 

0 
<.fl 
?: 
w z 

Tlte Lo,,·tt.st De11tl1s 
C)f 11101·11ogr:.tpl1,· 

Yot. 1'1ight think th 1t exp.toiling chil
dren for pornographic purposes would be 
clearly r.gainst the law. Not so, according 
to law e11forcement spokesmen; they say 
it's very i~ifficult to {t:-cover, arrest and 
prosecff.e lhe exp".oi te'.·s. 

In th:> cas,~ of ,·ery young children
t-ome as young as three-film-making and 
picture-taking could :1ardly take place 
withou-; the knowledge and consent of 
parents or guardians. But most of the 
c-hildreL are you·:1g teenage runaways who 
need money to survive. 

Movies like "The Texas Chainsaw 
Massacre" suggest that there's a market 
for jus·: about any kind of obscenity, in
cluding dismemberment. But putting chil
dren i, pornographic films flouts even the 
crudei-t standard of decency. Three state 
assemblymen are introducing a bill that 
wou;d explicitly make it a felo1~y to ex
ploit c'1ildren under 16, or allow them to 
be C'X:>loifr·d. for pornographic purposes. 

Tre biil C('rtainly ~hould be passed. 
but \\·e can"t help thinking that the big
gest hurdle to successful prosecution 1s 

the c· ifficulty of tracing the exploiter 
rather than the absence of applicabie leg
islation. The very nature of the pornogra
pher's trade makes it clandestine for ·JOth 
producer and procurer, espec.ally if the 
procurer is a parent. Laws ::iroh:biting 
chila labor and per,alizing child netect 
already exist. Why shouldn't they apply to 
pornographer:3 along with everyone else? 

(,, 
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1)1.\ I l.,Y,H1 .NEWS 
"'"' "ou • mrvu ,.,wa•••u• (212) 94~·123•1 

""~<11 ►•.•d ,..., ', •• ·1p 1 Su,,day b)• N ◄hv 'forlt Ne,__., Inc., 220 Eo1t ◄2d St., New Yor'<, N.Y. 
r,~• ,r. w. r' iP , ... P,011do,il and Publith•r, Michael J, ONtill, (dilor ond I/le• p,.,,. 

de•lt, \J f. Palmer,! c,rotaf),, and ll. C. Schnoldtr, Tre01urer. 

• 'oil 1,cl·w'p 01 rato, ~• ywcr: S. Dolly or,cl Sunday S135.00. Daily $90.00. !undcy 
1" 00. A.·~•d fo•c•• Srociol M:,,, Dolly and Sunday ~90.00. Dolly $60.00. Sunday 

SJO 00 Foreien und 1horl l•rm rat•• upon request. 

'i ,•·~• 1 '!,.,..., ·•'r-•I, N•w1 Inc 1977. 'rh ■ Anocloted Pru• 11 antitled u:clu1lvel., toaht u11 

i,p '•~vb , ·,· ('., of ell loco! nt1w11 prlnl•d In thl1 paper. All other rights r11erved. 

NE\V FACE 1 OLD IDEAS 
;:,.,., ,-i arl'--d,•"i~•.natfi Hoh Bcrg-law1 vows thn 1, the 

\1•1i,·1i!'. ,,,,. lh•part ment: will be "inn0v: 1.li\'c and imafr
lil':tl i·. " .. "111lt•r his direction nnd to prove it he i!, ,,ro

,•:, 
t .. ,.;j 

ii&:/ ;·{ 
~ J' ',· 

llO."ing- to turn the clock bhck 
40 yearn. 

What else is his scheme for 
creating n "food reserve" out 
(if surp!trn wheat but the 
"E\·er-normal Granary" of 
~ew Deal vintage tricket'. out 
in a catchy new fllogan? 

\\"hat ::itartPd in the 19:rn:1 
,~:~ as en1ergency nid for di~treRsed 

farmprs beea:nc,. fixed ·)olicy 
11!1der a succession nf pri,~e-sup
port' 1Wog-n1mfl. Only in the Ja:,,l 
few years, when anything lhat 
grew would sell, did Washing
ton :11:_rnage to end the ,oslly 
subs1d1cs. 

Th, v.ro\,ns !!lori1.•d in the free market when 
• i,·, s , ... ,,r,• ,·,,nstar'1tly rising. Now that impplies and 
• ·· :ind a1" :,;11·k in balance, they are bellying back up 

111 tlw li:.11dout tr,111gh. 
\\'h,•11 agri.tL!I ure 1:-, concerned, people like Berg

Lrnd h:1,·p a unJ1ue pricing policy; What goes up must 
:-;t:,y llJ>. 

Tlw lwll with that! How about somebody Rtandini, 
,,p f-1r i !,.-consumer occasionally-like once ev-.::y half a 
c'Pllt11ry -~ 

THE BIG GAS SCARE 
C", 1·1·nnv·nt :wcnl'.ics are frantically trying to 

·• ·:nrt> :1ddit ir,n:il supplies of. natural gas, which iH 
1 :111ni11" short l,P<·ause of heavy deml\nd a.risiJJg from 
lhn !fl11!'. colcl wintPr. 

Th• 1e 1•·•Ju!cl probably be no emergenry nr,w if 
C,rn_1'.r,,·s had hcPdPd a series of wm:ningR over Uv 1a,;lt 
__ ,. Prnl \·,.ars and rlc-rcg11lated gas prkcs at 1h·~ wcll
!11-ad. U11:·•·hr stimulating pt°l)duction. 

H,it 1 lH' J;m111:1kPrs acrusrd the indtrntry of usin~~ 
.- :m• hd i,·,-; 1 o p11ll a gouge on the pub'lic. \Vhcn no 
,.,.; .. ;,, ,,,., n1-rPrl-----lh:1nks to niilil0r-Hian-normal wPathPr 

Inquiring 
Pl,,otog·rapher 
By JOHN STAPLETON 

1'IIE QUESTION: 

Do you think nob I\IC'Adoo 
ran lrad the Knicks to an NBA 
·tha11111ionship? 

THE ANSWERS 

Mrs. Roberta Lava:.le, ac
.1 ess: "I have four sons who 
are sports fanatics, so I have to 
be familiar with sports to keep 
up wil.11 them. Wi1h MeAdoo, 
the Knicks mav not wir,1 the 
championship, hrcm1se there i~ 
an clement of lurk in lhnt, but 
he will help them reach the 
playoffs." 

- Lavalle Allen 

Ron Allen. pharmac.'.st: 
"McAdoo m:iy not ~ive ther, a 
championship, but he is a '1us
tling ballplayer and he is mak
ing the rest of th(; Knie:<s hus
tle. He seems to have pickec 
up the entire tea:n. The Knicks 
haven't had a good, strong, 
high scoring <'enter since Wil
lis Reed. It's about time." 

Linda Kupkn, gratlua''.e stu
dent: "I know Ken Charles 
from his playing days at Ford
ham and then at Buffalo, 
where McAdoo was the star of 
the team. l\kAtlco is one of: the 
top NBA stars arni the Kni.cks 
were fortunate to get :':liin. 
With McAdoo, t:w Kni<:ks will 
be contenders for years." 

'OPEN WIDER. PU 

~~~:.,~ ·-----------
VOICE OI., 'l'HE l 

Pleau give ttum,r a,id addru1 u·iti't /tttrr. ll't, 

A SILVER U\'l!Wi 
Manhattan: Your editorial 

concerning the current politi
cal situation in Israel was sw·• 
prising. "You characterilr:l 
Prime Minisl'.cr Rabin"s po,1-

. lion as th.it of a "iame-<l11l'l, 
ca1·etaker," and maintain that 
there can be no suhstant.al 
progress for pe:irc during : lw 
cour.se of the ekdio,1 c.,m
paign that ma:v he in six 
months. To ar.~ue th;1t i,;r;,rl"s 

~Li 
We,, 
poll: 
abou: 
Jll~t 
eorni 
:'llar,: 
fO.;'l 
\\',,< 
l11~h, 
Driv, 
q11.,;; 
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Op Ed Department 
New York Times 
:229 West 43rd Street 
New York, New York 

Gentlepersons Pray Tell 

Sexual Performance by a Child? 

What is a Non Obscene, 

Before next Wednesday, Governor Carey nrust decide 

\\1hether he will sign into law an Amendment to New York 

ku,•<ll i,n, t' State Is Child Abuse and Neglect Statutes that will protect 

'\!.\\jil{c,I\ 
\\1,!1.\ti\ h \!1 I •<ii'.• t ''l 

"-1 l :, : , \ h \ 

!..:.,·b·; ( ' ! .1l' f '-·: 

children from being victims of commercial sexploitation. 

The intent of this Law is clear. It declares: "The legis-

lature finds that there has been a proliferation of: exploi

tation of children as subjects in sexual performances. 

When parents and other adults expose young children. to 

physical and psychological damage by promoting performan

ces of sexual conduct by these young child~cen, then legis

lative action is necessary. The care of children i.s a. 

sacred trust and should not be abused by those who seek 

: 1, \,:. 1,u, to prof it through a connnercial network based upon the 
l ,nr ,:: ....,;,e-J;r, \! D 

!-Zc:nn_. : H~iin 
t.·.rh I' ( un:i1r;.rt_.~n1 

He.1t11' c !h·11--•·11 ; '. li 

h.1nd,rr.:, i ! ,;, ~.,n 

,:; ! ';;,"r ,r 

exploitation of children. The public policy of the State 

demands the protection of children from exploitation 

through sexual performances." 
1 
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This is not an obscenity law, but a child abuse pro-

tection statute. I was shocked to read in the press that 

various groups who should know better and who have no ,~x

periL'nce in the Child Abuse field or in the treatment of 

s(:xtw lv abused children, such as the Association of Am-

er Publishers and the American Library Association, 

t-iou sume in an area so outside of their expertise 

to urgt.' that the Governor not sign this vitally needed 

piece of legislation. My outraged suprise at this action 

turned to horror to see the same view expressed in the 

"'• Tl>pic:s column of the New York Times un July 1st. 
,1 ,, ,n1s;, 

1s bill is not a censorship bill, but it is 

cle.:,1.rLy ii: child protection measure. Therefore, words 

such as obscene do not apply. There is no obscene or 

non-obscene burning, flaying, or beating of a child 

likewise there is no obscene or non-obscene sexual per

::orm~ince. Every use of a child for exploitative sexual 

needs uf an adult is obsc~ne hy any definition! 

There are no first amendment issues here. The 

:f"irst amendment was written to protect freedom of eixpres-• 

sion, not freedom of action. One should not be able to 
2 
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use as an affirmative defense -..hat the ovens at Auschwitz 

arc pa;::-t of a Cecil B. de Mille spectacular. 

The present law now prohibits a father from having 

inter1_,rurse with his five year old daughter, but it does 

not l'rt join him from hiring her out as "an actress" to 

star Lu a film wherein sht.: is repeatedly ra.ped, as long 

as th"·n-~ is a disclaimer that such does not reflect on 

t1-.. •-r 1wrsonal conduct. Pn·sently, she rmnai.ns unprotected 

reg.ird1ess of the emotional, psychological, and physical 

tidyssey Institute I s research with socially deviant 

1,..-\ Wt1mu, ihtS shown that t+4Z were incest victims, 75% before 

thcv ~ere twelve and 457 before they were nine. Is this 

what thl:! American Publishers wish to protec1:? 

In August of 1976, Senator Birch Bayh sent me the 

L'Xcc l lent book by Robin :,Liyd, an investigative reporter 

for ;<isc in Los Angelos, et1titled For Money or Love: Boy 

Prostitution in America. Senator Bayh was struck by the 

fact that both Lloyd and I, working at opposite ends of 

the Cl)Untry on two different areas of child abuse (he, 

sexual I, drug-related physica1 ahuse and neglect) 

3 
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shou let reach a s imila.r solution; namely the: establishment 

ot a ca ii.net i'ost for the Concerns of Children. 

:,l::P;d's book documented the involvement of 300,000 

hoYc;, a~;ed eight to sixteen, in activities revolving ar-

01.m -.e:·•: for sale. He noted that there wer,i? ovet· 264 

di(.vre1t bov and girl magazines being sold in adult book-

s~un• 1,1.tionwide. These magazines well produced 

s for prices av~raging over $7.00 each. Most of the 

c i; ( c11 exploited are runaways from extremE?ly abusive 

most, that is, if the children 

are ei~ht vears old and above. However, yot1nger children 

used in the production of pornography, some as young as 

thrPe, must he provided by their parents or guardians who 

are themselves often drug addicts, porn performers, or 

prl1s ti tt1tes. or more frequently, parents having incestuous 

rclutionships with their children which they wish to memori

alize in rhotographs or movies to exchange with others who 

belong tc, clubs or groups advocating this type of activity. 

Then_, is u1:e group in Southern California whose slogan is 

"~;c:-: hv <' ight or it's too late." Too late for what? To 

grow up tmsc:n:red, loved and protected; this one 1::-epresen= 

t 0 r-inn nf the kooky fringe claims 2,500 membf''f'!=I, 
4 

Digitized by the New York State Library from the Library's collections.



I I 

I , ll 1,1 \ '\ \ 
\, ,. 

'-1 \\ l I \ \1 t·-... 11 l i'\ ! 

O<lys;sey 
Institute, 
Inc. 

~ • ' I . I ! , l" \ \ 

A common sense guesstimate on my part leads me to 

believe that if there are 300,000 boys, there must be a 

like number of girls heterosexual conduct still be-

ing more prevalent than homosexual but no one has 

both<"red to count the females involved. Lloyd postulates 

but cannot substantiate that only half of the truEi number 

of children are known. Therefore, the possible figure is 

clos0r to 1.2 million nationwide a not improbable 

figure, considering the nation's one million runaways. 

,1" 11:s1, 1Hm0 c•lse can a twelve year old support him or herself? 
\I --•-

1'1,,,,1,,,1, 

I I \ 11 

i'.I 1 \ 1 ·; \ \ l i \ l !: I i 

sadly, however, the effects of sexploitation of chil-

dren go beyond just the child actor. Authorities in Rock-

ingharn C.::1unty, New Hampshire, report that :i.n 1977, every

one of the 27 cases of incest in their jurisdiction, 

(1')0,000 population), "kiddie porn" preceeded and accom

panied the acting out of the father against his child. 

Simi liar cases are reported in California and Ohio. 

Many of these magazines ca•~ry articles promoting incest. 

Som~ describe in both picture and word how to best pene

trate a prepubescent chil<l who would otherwise be torn 

bec.7w-:e shE! is too smal I For the "normal missionar·y" posi-

t :inn. '!'he 11en who buy these maga.z ines are border,1 'iine in 
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''"' their behavior and seek rationalization and justification 

· 1 "1,·_ for their desire to molest children. One magazine in my 
'1" 1, I 

tl!l '·,·--! ', ''.,,;: I l ! ! 
\ \• ·.\ I 
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possession, "Lust For Children," is a sex primer for the 

child molester. It instructs him to go to the park, how 

to entice the children to his apartment, what games to 

play to seduce them to respond, and which sex acts to 

perform which will leave the least evidence for subsequent 

police action. As a mother of four, I trust that Carey, 

a father of twelve, knows full well that our children nmst: 

be prot,ec ted. 

1~e New York Times worries about the suppression of 

Show Me, which it correctly reports has been found not to ·----
,.,, ·.: ·, be obscene in several courts. I strongly suggest that 

l i \. \~ 

I I \Ii 

.: I'! I-' 
1-·. 

l\1, \ i, '' 'j) \J1·1 )' 

/•, •·1',, ,I I 't' 

the test used by the courts, namely "does the mate·rial 

present•~d have any redeeming social value" is inappropriate. 

The material should be evaluated on the basis of the damage 

done to the children participating and the purpose for 

which it is designed. Show Me purports to be a sex educa-~ 

t::ion tE>xt for seven to eight year olds, and many a well 

rnean Ln,-~ parPn t might so use it. Not only does it promote 

and ~,how sexua I intercourse between unmarried yo'Ung teen-

., af;<'1'.'!, (at a ti111p of an epide~mic of teenagei vener•:.,:il disease 
6 
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and pregnancy), pictorial represent labor as an excruti

atingly painfull process (a horrendous distortion which 

\✓ ill template on a young girl's memory forever), !'lake fun 

of the values and morals of the parent generation, but it 

also illustrates fellatio. My feminist ire causes me to 

question whether the dirty old men on the bench, our jud

ges, \.Jould have found cunnilingus represented to six 

year olds equally socially redeeming. I tend to sadly be!"' 

1 ievc that they, like the Judge in the Wisconsin rape case, 

believe ~1hatever little girls are forced to do for little 

bovs is acceptable to present corrrnunity standards. 

Six year olds need to be educated to and can inte-

grate the values of relationships within a context of com

nrittrncnt, love and the beauty of their bodies, not to the 

techniques of oral genital sex or the fear of labo:'.'.'. 

I These problem:; and the attitudes of many judges dis-

:courage and actually thwart the few criminal investigations 

attempted. This year, when one of America's lead:ing por-

nographers, Edward Mish ken, was arrested in New York, one 

thirL! of t1w 2,000 square feet of Tilaterial confiscated 

invo lvC'd chi ld.ren. Mr. Mish ken pleaded guilty in spite of 

the fact that he had many previous co-:1victions, .Tudgc 

7 
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, 1 , : Irving La.ng sentenced hi.m to twenty-seven consecut:Lve 
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·w2ekends in jail - I assum= so that his work we.ek de

. straying children would not be interrupted. We, as 

·citizens, must ask why .Judge Lang did not give Mish

: ken the seven year sentence permitted. Mishken was 
I 

/rearrested on lik~ charges within o~e week. 
L-,-----

Last1y, it is essential that the protective law also 

be ;,gainst the distributors and selL~rs of this m.:tterial. 

For it is here that organized crimi= participates a:,d 

profits from this annual billion dollar industry. Such 

",, '" "'" an extery:,io·1 of criminal sanctions has great precedent 

in our legal system. For instance, anyone who benefits 
I' I :\,, \ I \ \' I \ 

1 , , ,. ,, frorn the fruits of illegal child labor is equally cul-

l l \H 

pable before the law. 

On January 13th, 1977, Odyssey Institute began the 

campaign against the ~- of children for pornographic 

purposes (not against pornography). On that date, only 

six states safeguarded children: Connecticut, North 

Car,11 i_na, North Dakota, South Carolina,. Tennessee and 

Texas and now Rhode Island. I ul.'ge all New Yorkers 

who care about children to press Governor Carey to sign. 

New York, the lea.ding producer of "kiddie porn 11 

8 
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along ~1:i.th California, must join the states that protect 

,1, ,, \'- rather than destroy children. 

\ 1 ' 

I Ill l'-1 \ ', \ 

\11(111(,\, 

'I.I II 11 \\11',llll{I 

',III ii H,I \ 

,, \\ '" \!(" 

1·1,,,,1 1 \'-1\ 

. ,!:•· 

i I \11 

(,1\ '-,.,. \'.( 1 ,,1,,!,111 

As Eric Ericson wrote: "Someday, maybe~ there will 

exist a well-informed:, well-considered, and yet fE~rvent 

public conviction that the most deadly of all possible 

sins is the mutilation of a child's spirit; for such 

mutilation undercuts the life principle of trust, with

out which «?very human act, may it feel ever so good, and 

::,cem ever so right, is prone to perversion by destructive 

forms of consciousness." 

To whom it may concern: 

Judi.anne Densen-Gerber, J.D. ,M.D. ~ 
President 
Odyssey Institute 

Po:rtions marked in red may be deleted for considerations 

of space. I can be reached at (203) 255-4198 if discussion 

.JDG 

Digitized by the New York State Library from the Library's collections.



l'IU :--.ll 1 L>~ I 
!ud1.trmr' i lt-1nr·1i ', ,i•rtin 

J.l>, \! JI I ' ' \\ 

11111~1\',\ 

\ l 1, ' t ' --~ / \\ 

;,,Ill\ il.11:'- } \\l 

.,av, 11 \\11·,11rn1 
kt. {{ n t, t-:.u d " \; 

,u, 11.1<,1.\ 

\\'l\h,.110 H \\, \ ,uJ;, l '>'~i 

'.'.H\ \II \ICU 

v.uys,sey 
Institute, 
Inc. 

Mr • Kalman Se iga 1 
Lett 1ers To The Editor 
New York Times 
229 West 43rd Street 
New York, New York 

To The Editor, 

If; .J5R7 

The June 29th New York Times reported that vm~ious 

groups such as The Associatlon of American Publishcars and 

The American Library Association were urging Gove1:nor 

Carey to veto the bill befor him protecting childrE:m from 

sexploita'.tion for commercial or other purposes. My out-

raged suprise at this action by groups who should know 

lh,mw. u, " 1 ,., better was turned into horror upon reading the toplcs 

Al.tr.\ ! ,~t;,1,.a11 

H.'.liN'- \I.\ \:-.I\ 
\lkn t t:h.wdln, \! I' 

l I \H 

i. ,h! \\ti.It(' l lt,:l,,t!l\ ! ''i 

! ~q 

i kt \ --..·, H.i.t: 

column under the Editorials in your July 1st· edition. 

First, the Act pass,ed by our legislature is an amend

ment to the Child Abuse and Neglect Statutes of our state, 

not an anti-pornography bill. Therefore, words such as 

obscene do not apply. There is no obscene or non••obscene 

burning, flaying, or beating of a child. Likewise, there 

; '"'"" ' 1 ' ,,. ,u, is no obscene or non-obscene sexual performance. E·ve~ry 

t\nin- i- Hdtci 

f -·I·. u C1:nn11i..:li..tTI! 

BeJtr11 (' lkn:,cu. l,_l ii 
r-.wd)nl-.. if. i ,Hh.,i-, 

Clinton t ;llk1. ~r 

"te'>rn (;1ii:dt'n 

kn pr, Hl.11:,,- i {··• .s1 

1,,1,._ >o, \!1l.c11do11 

use of a child for exploltive sexual needs of an adult is 

obscene by definition{ 

1 
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There are no first amendment issues here. The first 

amendment was written to protect freedom of express:i.on, 

• ,t:>1,, not freedom of action. One should not be able to defend 

\11(111<,\\, 

:\U\ II \\11',flll{I 
l< ! !"'<'.' \ I : ',I' . ' \ ~ l ! ".: 

,1.1, \ <J!{h. 

the ovens at Auschwitz because they were part: of a Cecil 

B. de ~ille spectacular. 

Unless: the Governor signs the act, the law. as it now 

stands is a.s follows: It is prohibitted for a ma.n to have 

intercour::;e with his five year old daughter, but not for 

him to hire her out as 11.an actress" to star in a f::U.m 

wherein she is repeate~dly raped, as long as there :Ls a 

disclairr~r that such does not reflect on her personal con-

\!...111, 1 :-.r:,:,.ti, (i-Uc t ., -~n the latte:t:' instance, her emotional, psyc:hologiieal 

I I \. \, 

I I \!I 

:--t ! i-: ! : \ !-. \ 

\.;.s,l,, ! f " ; .i!i i ',·: 

: !{ i \ ,, \ :~ j ;,: 

1 ,:.1 :, ._.,j·••i:•·1 \J l i 

htl \J.Zll \11 .\1!~! k., 

I .r·]\11 l ,,111•11•.'l,,1:1 

h,1:•t,1 rl.,. i! I 1·.• .. 1·, 

t 111,1,,11 i din. "'r 

:'-!(',t·j; ( •·lillH•I•, 

H, '- l Jr HI.::-.· : , •. 11 

o:r physical needs, JC'emain unprotected. 

On January 13th, 1977, knowing that the UnitE!d States 

produces E!ach month ov,er 264 different pornographtc maga

zines using children, Odyssey Institute began the Campaign· 

against th,e use of children for pornographic purpc>ses,. 

(not against pornography). On that date, only su: states 

in the Unlon so safeguarded their children: Connect:icut, 

North Carolina, North Dakota, South Carolina., Tennessee, 

and Texas and now Rhode Island. 

2 
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I urge all Net,;1 Yorkers who car1e about chi.ldren to 

press the Govet·nor to sign this bill. New York, the 

leading producer along with California of "kiddie porn," 

n~st join the states that protect rather than destroy 

children. 

JudiannE! Densen-Gerber, J .o. ,M.D. 
President 
Odyssey Institute 
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;-he :-oror2"::)ls Jt:d2h Gribetz 
~xecutive ~hamber 

Child Pornography 

JUN r. ,,.-, 
,·:~ C· 

I 

June 27, 1 977 

SUP:?ORT 

The :E-T/1 ur[::es the Governor to sign this Bill whi.ch will impose criminal 

P"~-ial ties e.f;ainst persons involved in using children for pornographic purposes, 

It i~ difficult to contemplate 1,hat kind of :parents would allow (or encourai:;e) 

t\·:e use .'.)f their children in pornographic films, but we know there are such 

pa.rent:::; a0d t:1ey must be held accountable. TI-1ey, ar.d. the producE~rs of tbes,e 

:'l ::s, r::ust f:.nd out that society will not allow this kind of dtrnigrati:m of its 
'.,....,_ 'r -

, ,_ ~· A Ai' • 

l<:r.::<: there was some feeling that :present child labor la.ws and laws :r;,ro

::' .:•,::·.,· -;·:::·-.:3titution could l:e used t'.) prosecute people involved. in thi .. , so;:-t 

... · -?ct.':.·::..c::_;, ',fo io not believe thesEi laws are adequate. This :proposed la1-r1 

:2 ,-:;,-::.;, als::,, that there was some question of First Amend.n:te,nt ":rights" of 

:!':c ~e =-~.vcl \t1:;d i~'l thE! making of such films. We hope the amendlneirits to the Blll 

: i,e a::.:;.c1:;-:;:i U:e fear that this could prove to be a. problem. P'I'A cannot beJ.ieve, 

;.:::e-:-:::c·, th2.t the framers of our Constitution expecteci the !t'irst. Amendment 

: .· '.>c ~r:L,,:--r;::-c -ted as 1irovidin; some sort of protection J:.1st because "somethj_ng" 

-..;?:;" pu-: -:-:0 filn o:~ in print, TJ:::;inc: children for pornog:ca:phic purposes is 

p=:-c-t :cc tecl by the Constitution. 

:ric ,itatf· muGt try to do wb..at j_t can to protect (:hildren fr·orr.l being 

~-.1, ,.c -,,c, th:tt this Eil1 becomE, !'ew York State Law this year, 

. 
__,_..,., I 

- ('.'.;t-n.~,"... 6 c:t,L---1( 

~~·.e..f;~ 
u«l.4.,A.. ~ 
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Hon. Hugh L. Carey 
Governor 
Executive Chambers 
State Capitol 
Albany, New York 12224 

June 20, 1977 

Re: Senate Bill S.2743-B, ~1arino, et al. 
AsseIThly Bill A.3587-B, Lasher, et al. 

Dear Governor Carey: 

I am President of St. Martin's Press, a New York 
City publishing company. Our company is a subsidiary of 
~1acmillan Publishers Limited, the 125 year old British pub-· 
lisher. St:. Martin~s Press, however, is in its own right a 
reputable, established publisher, producing books of fict:Lon, 
poetry and art, reference books, college textbooks and other 
books of general interest. 

I understand that the above bill, which deals with 
the problem of sexual performances by children, has been passi:!d 
by the Assenubly and Senate and has been submitted to you for 
signature. I wish to conv-ey my concern to you about. the im
pact of the~ legislation on the continued publication of a 
book that st. ~vlartin' s Press publishes entitled SHOW I"1E! A 
Picture Book of Sex for Children and Parents. Specifically, 
the problem we face is caused by the inclusion in the bill of 
§263.15, which makes it a crime to promote a sexual performc1nce 
by a child even if not obscene. 

I am enclosing for yov.:a:.:· reference a copy of SHOW ME!. 
For your further information about ·cne book, I am also enclosing 
a copy of ray letter of June 9, 1977 to Hon. Howard Lasher t the 
sponsor of the bill in the Assembly, together with the enclosures 
referred to in such letter. 

:JUN 2 1 1977 
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Hon. Hugh L. Carey 
June 20, 1977 
Page -2-

Sl~W ME! represents a serious and responsible ap
r.)roach to sex education :for children. As such, it h.as re·
cei.ved praise from an immense number of parents, psycholo~ 1ists, 
teachers, librarians, cl12rgymen and reviewers. .A.pproxima.tely 
100,000 copies of the book have been sold in North America. 

Probably because of its controversial n.atu:re and its 
explicit photographs SHOW ME! has been the subject o:E three 
cases in this country whE~re attempts were made to ban its sale. 
l.n each case the court held that SHOW ME! is clearly not ob
scene (in all cases in the initial stages of the proceeding). 
No cour'.:, anywher·2, i.1as found it to be obscene. IndE:=!e .i, the 
finding has always been that it is a serious, educational 
book and constitutionally protected. 

I have found tha.t a recurrent problem has been to 
convince people that are initially opposed to SHOW ME: that 
we could possibly have produced this book with an honest a.nd 
ap2rovable intent. The paper written by me entitled DEF.i:::~·o-
ING "SHOl•i :.m ! 11 referred to in my letter to Assemblyman Lasher 
and enclosed herewith tells why it was published by St. Martin's 
Press and why I deeply believe it is a valuable, needed, sincere 
effort in an important area by informed and reputable authors. 

I suggest to you that if §263.15 of the bill, as cur
rently adopted by the Lec_;risla ture., would ban a book such a SHOW 
:--IE! , then the legislation is uninformed, harmful and unconstitu
tional. Section 26 3.10 cd: the bill (concerning the promotion of 
obscene sexual performances by a child) is certainly sufficient. 
Section 263.15 (concernin9 the promotion of sexual peirformances 
by a child and carrying the same severe felony penalties as 
§263.10) is, at the same time, duplicative, conflicting, il
logical and confusing; and its unnecessary inclusion in the 
legislation would very likely have a chilling eff1~ct on the 
furt:1er publication, distribution and sale of worthwhile books 
such as SHOW HE! 

I am hopeful tha.t, after a review of this letter and 
the enclosed material, by you or your staff, you will recognize 
the seriousness of the matter. I urge that you do everything 
in your power not to allow the final enactment of the bill, un
lcs~ §263.15 is first deleted thereftom. 
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Hon. Hugh L. Carey 
June 20, 1977 
Page -3-· 

Unfortunately, I am at present in London, England, 
from where this letter has been dictated, and will not return 
to the United States until the week of July 4th. :aowever, I 
would be glad to have another representative of St. Martin's 
Press meet with your staff at any time at their convenience. 
Alternatively, I would be happy to call your staff from London 
if you thought this would be helpful. My office can accept any 
instructions you or your staff would care to give. 

Encs. 

Respectfully yours, 

Thomas J. McCormack, 
President 

cc: Judah Gribetz, Esq. 
Counsel to the Governor 

Paul Joya, Esq. 
Assistant Counsel to the 
Governor 
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DEFENDING "SHOW ME!" 

by Tom McCormack 

President, St. Martin's Press 

07 
-~ 
(J1 
~ 

This past year St. Martin's published a book that was the 
only hardcover book issued in 1975 to be prosecuted for obscenity. 

The book is SHOW ME! A Picture Book of Sex for Children 
and Parents. The authors are a Swiss child psychologist named 
Ur. Helga Plcischhauer-Hardt and an American photographer, Will 
~le Bride. She wrote the text. He took the pictures. 

In this article I'd like to tell why I went to court to de
fend the book, and what I learned there. 

First, r should describe the book. It is large -- LS'i x :.1·~
lt has 176 pages, 32 of which are given over to text by Dr. 
fleischhauer-~lardt explaining how to use the book and the rationale 
be hind it. ( "We are of the op inion that only an explicit and rea 1-
i st i c presentation of sex can spare children fear and guilt feelings 
rcJ<1tccl to sexuality. For this reason we chose photography as a 
medium.") The rest of the book is comprised of Will McBride's 
photos. 'fhc hook begins with pictures of two children of about 
ei.~ht \-:ho examine their anatomical differences and express wonder 
;incl harflcmcnt about sex. The succeeding pictures show the 
developin,l: sexuality of older children, through to adulthooJ and, 
finally, parenthood. 

The children Jcarn about sex by seeing it enacted hy their 
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SHOW ME 
Page 2 

elders. rhe photos are thoughtful, affectionate, loving, warm-
and tot~lly explicit, far more explicit than anything ever before 
Jev is ed for use with children. Moreover, they are not ccnf ir1{:d 
to depictions solely of copulation. They show childhood sex 
games, m:1sturbation, and oral sex as well. Why? Because these 
things arc a natural part of human sexuality, and it is intended 
that none of them be condemned, hidden, secret, unshowable. 
The rationale behind this total explicitness is the authors' 
firm conviction that a completely open, relaxed and non-~estric
tive sexual education is the best way to develop a non;?l, happy 
sc xual i ty. Fut t: ing it the other way around, they poin: -.,: ·,: that 
nu one is horn with a feeling of shame, guilt, fear or anxiety 
about sex. It is taught to them. And the lesson is communicated 
less in this era by outright condemnation of sex than by silent 
suppression. The muzzling aura of taboo soon conveys its message 
to the growing child; he is scolded for touching or showing his own 
genitals, for looking at his sister's, for repeating some sex 
joke he heard at school. He soon senses his mother would not want 
l1im looking at those pictures of naked ladies that his friend tas. 
lie notices his parents' embarrassment or scandal when he uses 
certain words or asks certain questions. In a burst of enlighten
ment, they may buy him a book about the birds and the bees. It's 
a cartoon book and the one thing he is desperately looking for 
is the one thing shielded--the Mommy and the Daddy are in bed 
together with the blankets up to their chins. Why can't he see 
,~hat's going on? Is it so awful? It must be, because it is never 
shown. And never discussed in specific terms. And so the mes
sage gets across. 

Some 70,000 copies of SHOW M_E! have been sold in North 
.\mc:rica. It is in book stores from coast to coast. It has re
ceived 3upreme praise and total condemnation. In many communities, 
the book has been called to the attention of the local prosecu-
tor who has examined it and declined to prosecute. The general 
opinion has been that it would be a waste of time and money be
cause conviction was impossible. At least one prosecutor added, 
":\nd I'd end up looking like a damn fool." 

But, four times, prosecutors went ahead: In Massachusetts, 
\ch' Hampshire, Oklahoma and in Toronto, Canada. 

I found that as a witness--and as a publisher answering his 
mail--thc first task we had was convincing antagonists that the 
Ht1thors anJ the publisher could possibly have been sincere in 
tl1cir arguments for SHOW ME! The child psychologist in Switzer
land must have wGnted to produce pornography. She could never 
have believed that revealing the facts of sex to young children 
.vas good thing. Here is a child touci1ing her own a.nus. How can 
that be justified? Here is a picture of a woman kissing a man's 
;,enis. Herc is a totally explicit photo of a penis penetrating 
;1 vagina. There can be no s inccre def ensc of such things. 
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The impasse here stems from a denial of the book's basic 
prc·mi s e. Be hind the accusation is the critic's assumption that 

SHOW ME 
Page 3 

t l1v re is something s hamc fu 1, something <le serving suppress ion, about 
sex. And that the author knows it. But if Fleischhauer-Hardt's 
honest belief is that shame about sex is a harmful and unjusti
fied attitude, and that shame is not innate but rather is taught, 
and that the best way to avoid teachjng shame is to be totally 
open, relaxed, and non-condemning about sex right from infancy, 
then she resolutely did write this book with sincerity 0£ intent. 

The publisher, the one who figured to make money from the 
hook, I was fair game for some skeptical cross-examination in court. 
OiJ St. Martin's really have no qualms about this book? Really? 
I s,1id that when I first saw the book in German--which I cannot 
rcad--1 was startled and skeptical too. But Paul DeAngelis, 
~t. Martin's editor on the book, translated the text for me, and 
-:;oon I had 0:0 start questioning the grounds for my skepticism. 
h.'e l l, you don't show such things to kids. Why not? Because 
they're too young .. But that's circular. You don't show them to 
the young because they are young. Now really, focus in on it: 
l~hy shouldn't children be told about sex? We tell them about 
1~ating, exercise, germs and other things about the body. We 
·-ell them about rockets to the moon, how bridges are built, how 
:1 car works. Why not sex? The two responses that opponents regu
--~1rly Ct!:-:lC up with were: 

"The kids aren'~ ready for it." 

"Is it really necessary to show them these things?" 

The ans 1/v-crs to these remarks sum up my own con.version, and 
tl1cv have been borne out since SHOW ME! was published. To the 
first we sav: Children don,, t become ready for the book; they 
h__,come unrcaclv for it. No young child is embarrassed or frightened 
or appalled b~ it. They have to be taught these reactions as 
they grow. We haven't received a single letter from any parent 
~ho bought the book and then found their child was upset, distressed, 
made anxiot.:s. Only adults are, not child:ren. There have been 
ti:arre scenes in bookstores as adults first encountered SHOW ME! 
such as the man in Oklahoma who tore it to pieces. I testified 
in court that my son Daniel, who is eight, has the book. He turns 
a fc\-: pages, puts it down and goes and watches Star Trek- -with the 
same equanimity of response. If I can get him through puberty 
¼ith a similar lack of embarrassment and tension about sex, I'll 
be thankful. Sex is as natural a part of life as eating, sleep
ing, growing taller. Why in God's name hide anythini about it? 
If you do hide it, suppress it, stigmatize it, the c ild will 
become unn:ady for it. ---

''But they can't use it, they're so young, so why do they need 
it?" Twc, reasons. The first, 1've given: If you suppress it while 
they're young, they'll get a message, a deeply negative one, and 
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it will contaminate their response when the time comes when they 
are "ready." The second reason is this: In absolutely no other 
;1rea of life do we deny children knowledge because they can't 
use it yet. I don't refuse to tell Daniel about shaving because 
he doesn't have a beard. I don't tell him I won't discu!~S 
computers e>r di2betes or the electoral process until he "needs 
to kno\'7." 

This fundamental premise can't be repeated often enough: 
l~xpose children to the facts of sex as openly and naturally as 
everything else and they 11ill accept it as naturally as everything 
1~lse. As Fleischhauer-Hardt notes, in those non-Western societies 
where there is no sexual censorship there are no sexual hang-
ups. 

So that was the first reason for publishing SHOW ME!--1 
L,cl ieved in \~·hat it was trying to do. The second reason is that 
I '1;1 on The Freedom to Read Committee of The Association of Amer
ican Publishers. I'm on this committee because censorship--being 
told what T can and cannot publish, read or think--is intolerable 
to me. 1 knew that there would be parents who would want to 
t:,se this book with their children, and I could see that there 
¼ere others who would want to stop them. "I will not have this 
book for my children, therefore you shall not have it for yours." 
'I hat seem:-=: to me obviously unacceptablt:, 

One persistent problem for the defense is: Not having read 
Slim~ ME! i::; no deterrent to attacking it. Three months before 
the book Kas even published, I received a letter from the pastor's 
secretary at a church in Ohio saying, "Nothing personal, but if 
you print this book, I hope your shop goes up in smoke." In 
Toronto, Marshall McLuhan of the-medium-is-the-message fame, 
declared. the book to be "Nazi." (The book was first published 
four years ago by a Lutheran Church-supported children's book 
company in Germany.) He claimed that his expertise allowed him 
to make this judgment without having read it. 

The defense of the book in the United States was based squarely 
upon the Supreme Court's opinion as expressed in the famous Mil-
ler vs. California case, and supplemented in the Jenkins vs. 
Georgia case. The Miller opinion cited three conditions that 
needed to prevail before a book could be ruled obscene: 

1. The average person applying contemporary community 
standards ~ould find that the work, as a whole, appeals to a 
prurient interest in sex. 

The work depicts, in a patently offensive way, sexual 
conduct. 

3. The work, taken as a whole, lacks serious literary, 
artistic, political or scientific value. 
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tcstified--an educator and a psychologist--and after asking the 
second ,dtness the question, ''Is this book in your opinion a v~lu
a b 1 c cdt1t..· :1 ti onal too 1 that should be used with discretion by 
parents teaching children?" The answer was, "Yes, sir." This 
was enough to persuade him that serious professionals could 
sincerely argue for the book's value. (Besides, the two witnes
ses took an hour, and he sm•, we had nine more lined up.) 

In Oklahoma, Special District Judge Creston B. Williamson 
ruled, "The book ... is not an obscene book within the ,definition 
set out by the United States Supreme Court in Miller vs. California ... 
Jy so holding, this Court determines that there is no factual 
tssue which would require a jury determination ... " What he was 
:;aying is that the questions of fact that a jury would consider-
,~hat are the community standards? is this book patently offensive? 
1•tc.--werc not pertinent in the face of the court's prior deter
nination that the book had serious value. 

In all three cases--and in Toronto--the bench's tenacity in 
,:cfending First Amendment freedoms impressed me. In Canada, 
Judge Lloyd C~raburn in finding s~-iow ME! not guilty said, "Free
Jom of expression is a hallmark of a free society. Curtail and 
c rode such !""reedom, and liberty withers away. 11 

Judge l~raburn had listened to the book being attacked on 
every conceivable ground. Marshall McLuhan called it "Nazi"; 
a cl.ergyman called it an "organ recital;" someone condemned it 
fJr having no blacks or orientals; for its hostile attitude toward 
prudish older people; for describing the pain of childbirth; 
f,Jr its ''anti-privacy attitude; 11 for having only "beautiful 
p~oplc'' in it; for having children in it. The prosecution even 
f,Jur1e.l sinister meaning in the datum that the book has si::x:ty-nine 
photographs. But there is no binding connection between any of 
these charges and obscenity, Judge Graburn said. Nor does a 
nc,n-obscenity (a picture of a penis) become an obscenity merely 
b(•cause the picture is enlarged. Nor does the assertion that 
the photos hould frighten a child entail obscenity, even if 
it were true (which, experience has shown, it is not). He summed 
ur his remarks about the more general attacks on the book by say
ing, ''I find it incomprehensible to conceive of a picture book 
about sex in the purview of the author's aims which would not 
deal with sexual intercourse, masturbation and bodily exploration.'' 

In effect, the prosecution's initial angle of assault on 
the book i;~nored the purpose of the work and simply cited various 
pl18tographs, saying, these are obviously dirty pictures. The de
fe~se would then counter by saying the Supreme Court has repeated
ly said we must consider the work as a whole, not just isolated 
pictures or lines; we need to look at the educational intent 
0:1 the work as a whole. The prosecution would then veer off its 
angle and try to attack SHOW ME! for not doing its announced 
job well. But as soon as they did this, they were no longer 
attacking the book as obscene. And we had scores of teachers, 
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This opinion left a good deal unresolved, because of confu
sion about definitions of terms and about procedure. The SHOW ME! 
c:1scs have contributed to some clarity of procedure. 

Tte Jenkins case followed Miller. The object of the indictment 
was the movie CARNAL KNOWLEDGE. The prosecution in Georgia as
sumed, rightly, that it could find twelve local jurors who would 
decide that, by the standards of the community where they lived, 
the film was offensive. The defense appealed and the Supreme 
Court agree~ to hear the case because they perceived that their 
Miller decision was being misinterpreted or misused. The jus-
tices went to the movies and came back to overturn the convic-
tion. A key line in the Jenkins decision reads, ''It would be a 
serious misreading of Miller to conclude that juries have un
bridled discretion in determining what is patently offensive.'' 

Of the three proceedings a1?inst SHOW M£! in the United 
States, two were pre-trial hear:i.i,?;S--in effect, to decide if the 
book or booksellers who were arre~~ed should be tried--and the 
third, in ~ew Hampshire was an actual trial (before a judge, 
not a jury) because New Hampshire, has no provision for a pre
trial hearing. 

In all three states, judges ruled that as a matter of law, 
SHO\i ME! was not obscene. How the SHOW ME! cases co:ntriouteto a 
clarity of procedure is this: Each of the judges perceived that 
thci.r duty lay in applying the three-pronged Miller decision in re
verse. That is, they examined prong three: Does the book have 
serious literary, artistic, political or scientific--i.e. edu
cational--value? If it does, then it is unnecessary to proceed 
to the blurry question of community standards or of how offensive 
some people may find it. 

In Massachusetts, Superior Court Justice David Nelson wrote 
''In order to protect citizens' rights under the First Amendment ... 
the court is required to apply the constitutional test of ob
scenity in the preliminary stages of these proceedings ... even 
a cursory examination of the book allows for the d~tc,:-mination 
that it has serious literary and scientific value ... The First 
Amendment protects (such) works ... regardless of whether the 
go~ernment or the majority of the people approve the ideas these 
works represent.'' Judge Nelson declared the book not to be ob
scene. (He added a compelling postscript, "My own appraisal of 
the book, for whatever my o\lm subjective judgment is worth, for 
legally it is worth nothing, is summarized succinctly on page 73 
of the book as verbalized by a young child, 'YICHH!'" In Toronto, 
the prosecution quoted this line to me on the stand, and I said 
I thcught it was very forthright of the judge. He didn't like 
the book himself, hut he saw that this was irrelevant to the 
judgment.) 

In the New Hampshire trial, Justice Alvin Taylor accepted 
a defense motion to dismiss after only two defense witnesses had 
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parents, psychologists, clergymen, librarians and others pre
pared to testify that it was doing its job superbly. The judge 
quickly perceived that his job was not to decide which of the 
expert witnesses had "won" the dispute. The fact that there 
was a sincere, informed dispute was enough to free SHOW ME! from 
the charge of obscenity. 

It is interesting how often critics of the book seem totally 
una~are of what the book is saying or trying to do. One accuser 
declared, "It is a systematic introduction to shamelessness," 
as theugh that revelation were all one needed to see. But that's 
exactly what the book intends to be, a tool to take the shame 
cut of sex. The prosecutor in Massachusetts remarked,, "The more 
tender the mind, the more obscene the book." (By "tender" I 
assume he means "young," but other interpretations might work 
better for him.) But con.sider: Would SHOW ME! be "obscene" 
to a three-year old? No. He hasn't been taught about the 
"awfulness" of any of this stuff yet. How about an eight-year old? 
Well, not quite, because he doesn't yet know about the ''heinous
ness ' 1 of masturbation, or the "wickedness" of oral sex. In fact, 
the prosecutor has it exactly reversed. The older the mind, 
the more likely the agitation. 

I close with two random further lessons from my SHOW ME! 
expe:rience: 

* Researchers qualify their own results. Every prosecution 
witness who showed the book to friends testified that 
they were uniformly appalled. Every defense witness 
testified to uniform approval. 

* You can win them all, but you can't persuade them all. 
In Toronto, after the judge dismissed the case) the 
prosecutor said the judge's ruling was a "well-reasoned, 
enlightened judgment.'' In Oklahoma, the prosecutor said, 
1

' I say the judges are being pressured by a minority 
who get their kicks out of reading such trash." 

The prosecutor in Oklahoma evidently listened to no one who 
supported the book. He didn't notice Dr. Edwin 0. Carlson say, 
"SHOW ME! ... is a meaningful, accurate means of dealing with sex 
education. While intended for children, I feel it would be an 
enriching and enlightening experience for adults as well." Or 
Morley Cowan, president of Children's Rights Orp-anization, "It 
is time someone presented a thorough, outspoken work explaining 
sexuality and sensuality without instilling lies and shame ... '' 
Or educator Gilbert Salk, "It is beautiful, warm, informative ... 
I recommend it without reservation." 

This fall, St. Martin's is issuing a paperback edition of 
SHOW \1E! and I'm certain someone will tear a copy up in rage. The 
same person who, twenty Civc years ago, would have torn up the 
Kinsey Report. What will they be tearing up in the year 2001? 

xxxx 
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August 1, 1977 

The Honorable Hugh L. Carey 
Governor of the State of New York 
Executive Chambers 
St:ate Capitol 
Albany, New York 12224 

Dear Governor Carey: 

I 
/· 

Association of American Puolishers, Inc. 

1707 L StreE?t, N.VV., s,~!~•.: · ;:;,,,., 
Washington, D. C. 20036 
Telephone 202 293 25,':i 

' 

Re: A3587-C, Lasher Child Abuse 

We believe you are aware of the strong concern of the Association of American 
P11blishers and other segments of the book community •-- including librarians and 
library groups, booksellers, book distri.butors and book publishers •-- over 
Section Zli:j. 15 of the Lasher Child Abuse bill, A3587-C. Section 26:3.15 is most 
certainly unconstitutional because it would result in banning certain books even. 
where no child exploitation or abuse is involved, and even where the books have 
eYident scientific or educational value. 

We did not previously urge a veto of the Lasher bi.11, for we were convinced that an 
amendment deleti.ng Section 2'63. 15 could readily have resolved our concerns, while 
lewing the bm1s child abuse provisions intact. Unfortunately~ despite your most 
welcome and commendable efforts to secure appropriate action by the Legislature 
af:er recall, the bill that finally passed both houses on July 14 contains the unconstitutional 
Section 2G3. 15. 

w,~ now urge you to veto A3587-C. We do so most reluctantly, for we believe that 
conduct involving the abuse and exploitation of children -- whether in sexual 
"performances" or in any other form -- ought to be deterred and punished by all 
appropriate means. You have cften demonstrated by your ccnrageous and principled 
actions that you take seriously the Governor's responsibility to assure that legislation 
enacted in New York State -- however valid its general purpose -- bE? enforceable and 
constitutional. If you do not exercise that gubernatori.al responsiblliity in the case ,of 
A3587-C, then nothing can prevent that bill from imposing a "chllllng 11 effect on the 
exercise of First Amendment rights -- unless or until there bas been a court test 
followed by corrective judicial action. As you well know, that could take a long tir:ie. 
Meanwhile, all concerned would be forced to operate on the basis of a constitutior.ally 
impermissible law. 
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\\'e ch not underestimate the 1-olitical problems attendant upon such a veto. \Ve 
helieve, however, that the ,:;tlus of delaying effective child abuse legislation must 
i·i:-c.litfull, lie placed upot, the sponsor of this bill (and the Legislature as a wholP) 
\\'he, sure],· recognized the 1,nconstitutional character of Section 263. 1:5. We believe 
that the Legislature will understand the wisdom of a gubernatorial veto, and will 
then uv(•1·\\·hclmingly support a properly drafted child abuse bill in the next Legisla
t in· SL'ssi 1>n. 

J 
T(m n:-;cnd l loopes 

('. ('.: iud:1h Cribetz, Esq., Counsel to the Governor 
l :1ul -lm-a, Esq., As~istant Counsel to the Go;crnor 

Digitized by the New York State Library from the Library's collections.



.,,,-. ;t7· 4 3-B 
rt. 358~7 ... B 

~~~orneys Association 
2 ve referenced legis

chLlciJ'(:n as subjects in sexual 
ar1 Etct.tvi v1l1lch must be 

t:ruly yours, 

/3 lkt-L# 
• AIJIHOff{ MORO;:;y 

Le islative Secretary 
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•: ~-Hitf Book Company 

' 
1221 Ave1ue of the Americas 
i\JC\V Yc\rk. I\Je,.·, York 10020 
Tclcph,Jnc ~' 1? /997-1221 

Honorable Hugh L. Carey 
C,overnor of the State of New York 
Executi.ve Chambers 
State Capital 
Albany, New York 12224 

Dear Gc>vernor Carey: 

July 26, 1977 

I am writing to urge you to veto the Lasher Child Abuse bill, A3587-C. 
While the notion of exploiting children in sexual per:Eormances is totally 
abhorer..t -- destructive, demeaning, morally numbing -·· this particular 
bill carries a crippling defect in Section 263.15. That section is 
con~;titutionally indefensible for it permits certain books to be banned 
despite their educc.tional value and regardless of whether or not the 
book's publication involves actual child exploitation. 

I can imaqine the very great pressures on you to allow a defective bill 
to slip through, and the strength of purpose a veto shall require. It 
is a difficult test for any governor, and a measure of leadership fol~ 
the best. 

FWH:fjn 

cc: Paul Joya, Esq.~ 

Sincerely, 

Frederic W. Hills 
Editor-in-Chief 

Ju L ?. :: rnn 
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The Editor 
The tlevJ York ! i mes 
22~ West 43 St~eet 
!~e\·1 York, r1r•1: Ycrk 10036 

r 

Association of American Pub!ishus, Inc. 

One Park Avenue 
New York, N.Y.10016 
Telephone 212-689-8920 
Cable• BOOK.ASSOC Nl:WYOHt~ 

July 18, 1977 
) '· ~ . 

Recormizing the profound difficulty of achieving reasoned debate over the 

intensely cP,:::itional issue of the abuse of chilc .n in pornography, I nonetheless 

venture to respond briefly to Dr. Judianne Densen-Gerber 1 s letter to the editor 

published -in the Ti~1_<?s on July 12. 

Dr. Dc-ns1~n-Gerber challenges the Association of American Publishers (/\APL 

thE· i\e1·1 York ·,·inies and others for their actions concerning child abuse in porr.o

gro.ph_y ·1 egi " 1 .::"'.:1 ~:1 proposed for Ne\'1 York State. She states that the proposed 

le\1isl,,tio,1 applies solely to the us~ of children for pornographic purposes; 

that H is not an 11anti-pornography 11 bill; and that, therefore, no Fi11·st Amendment 

issue is -involved. On this basis, she implies that to oppose any aspect of thi: 

Pi'V•vsE:d i~d.' l'ol'k lecdslatior, is to oppose protecting children from sexual ex

µlo"it2tfon. 

Dr. Densen-Gerber has apparently neglected to read the proposed New York 

legislation 01~ to consult AAP's position papers. Contrar_y to the impression her 

letter conveys, the AAP, along \'✓ ith prominent librarians and li'brary groups, 

le2ding bocd: pL1blishers and booksellers, and civil liberties groups, has not 

If,, .. ,•,· 
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opposed th'..." e11Dctn.c'nt of legis1a.lion to deter and punish the use of chi1dren 

in ',t•>u,1-1 perfonn.:mces. However, the Uei\l York bill goes beyond this laudab1e 

puqiose. /,:cc,nl i ng to thE: bill I s mm sponsor, one section of the bi 11 could 

Ii(• uq,cJ to i11:1•cis-:-, seven.' criminal sanctions on the p~bli~l_1er or seller of any 

bed: clr,pi cti r:g chil dn: 11 in cert;:i n poses. These penal ties could be imposed 

even if the book involved no child exploitation or abuse, and even if the book 

h2cl St:Tiou::, sci~·1-:tific Clr educc:;tirmal value. This is the sinqle aspect of the 

bi 11 tri'it ii>-" F,J.:· r•D:.,cse:s. 
----------------- - --------- ----·- '....J ________ _ 

Dr. D011SC"i-(;crbcr's ciS~11ra11ces -- to ban books. Therefore, the bill does r;:ise 

The /j.f\fi did not> ct the tiEie Dr. Dcnsen-Ge:rber wrote, advocate a veto of 

the, hill, but rr0 :_:!l2r an c::1:'.cncL,:ent to render it con~.titutional (on this poi:1t. 

the Le~ri'.°t"L,i,\ to p,:iss, and the Governor to sign, a strong bill aimed at tL2 

cl1ild ,i!)l1~,·:>r. P,t rne sa1:·2 tin;e, 1·1e oppose even high-minded efforts to ban 

con:tituti.::!1..n_-,-prntected 1iterature. There is no need to flay the ConstiLuti:,n 

in order t· fl tbe child-abuser. 

bee: ,Judi :rnlH? Dr•n< on-Gerber 

:,i1;:i)[\ ::,ic.l1<1t·I ['.(•';'.,iC' 

R·ichurd P. f·.:lee1nan 
Pau·1 ,Jr>ya, EsLJ. 

V.ery truly yours. 
t t _., 
J :,,. / 

,._/ . ; __ •.. :_._.,,-:_ .'--."~-
i : ; .. " V / ., ~.- ·• • . . 

Henry· R. K::wfr:::i•1 
Legal Counsel 
Association of 

P.meri cun h; 1~ ii ~.f·0t::: 
Ne\·( York, J11 ly 1;.;, 1~i i' 
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Governor Hugh L. Carey 
Governor of New York 
Executive Chambers 
Albany, New York 12224 

43 Bronx River Road 
Yonkers, New York 10704 
July 27, 1977 

Re: Judianne Densen-Gerber, J. D., M. D. 
Odyssey Institute on Child Abuse 

Dear Governor Hugh Carey: 

As a citizen of the United States and a resident of 
YonkHrs, I urge you to support the founder and president of 
Odyssey Institute, Judianne Densen-Gerber, S. D., IL D. in the 
three-pronged approach sugg13sted by Odyssey"s [,aw and Medicine 
Institute. 

• llfirst, to make changes in your state educa ticm 
law to require licensing of all media involving 
children and to prohibit children from participating 
:iLn any sexually explicit acts, any material 
produced in violation to be confiscated; 

• Second, to str,13ngthen the child-abuse and neglect 
statutes to include commercial sexual exploitation 
of children and to make the findint?; of venereal 
disease in children under 12 an automatic presumption 
of child abuse and neglect. (In 1976 Connecticut 
passed such a law on venereal disease because 
there had been two cases of gonorrhea of the throat 
:i.n children under 18 months of age and one in a 
child nine months old within that state); and 

• Third, to create greater penalties under the 
obscenity laws if the offending material involves 
persons under 16. 

( 

• 
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yssey 
lrlstitute, 
Irle~ 

i I \.I.Cl l !\"!. OFFICES 
__ _] :: I \1·c,t I ~'th :Stnct. :'\cw York, :'\cw York 10011, (212)741-9570 

JUL5 197/ 

lH i .\ 1~ l 1 { 1 I i 1. : 1 ; 1 i l' -, June 29th, 1977 

Honorable Judah Gribetz 
Counsel to the Governor 
State Capitol 
Albany, New York 

RE: A-3587-B 
Dear Mr. Gribetz: 

As p:i~omised in my telegram to you of this date, I am pleased 
, \i• \ to enclose for your information and use, materials p:repared 

i I,· 

I' I '\, .._, \ l \ \ "l \ 

\:,. •,' '' 
1 l \ \" 

\ l \it 

hi:·;·,. 

by Dr. Judia.nne Den sen-Gerber and our legal staff. 

We strenuously urge a favorable action by the1 Governor on this 
Bill because of the singularly difficult and tragic c::::ircumstances 
of New York children continuously exploited in this manner. 
I am sun~ you are aware of the tremendous volume c>f information 
and testimony generated :Ln recent Congressional hearings on 
the Federal child pornogr,aphy legislation. In these hearings,, 
wi tne,ss after witness confi.rmed the statistically si9nificant 
portioa of this industry which is: based in New York. As the 
enclosed materials indicate., the numbers of children involved 
in the New York area runs into the many thousands, with little 
or ::10 effective prevention, intervention or enforcement possible 
und,::!r existing statutes. The mature of this activity and the 
sopi1isticated organizational framework promot.ing these materials 
are not likely to be detE~rred or otherwise dissuaded by mis
demeanor level prosecution. 

I hope yc,u will take a few moments to review this submission 
and recommEmd to the Governor that he sign this Bill as a 
sym},olic act of independEmce for these thousands of children 
on our nation's birthday, 

If 'vl·e can be of any assistance or provide fur\:.her cla.rificati.on 
on any of these issues, pl.ease feel free to call on us as a 
resource to the Governor. 

SFH:eis 
Encls. 

v~~~Jt-,_\ __ 
Stephen F. Hutchinson 
Vic:e Presidtmt and." General Counsel 
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THE LEGAL AID SOCIETY HAROLD H. HEHY.JR 

Chairman of :tie Board 

Fifteen Park Row 
New York, N. Y. 10038 

(212) 577-3300 

(518) 465-2497 

ROBERT 8. MCKAY 

ALEXANDER 0. FORGER 

PHILOMENE A. GATE'.; 

ARH-il!R l. L1MAN 

POWlcLL PIE~f'OINT 

LEONARD B. SAND 

'"'resident 

AHU1i!' :,: ;, R MJRR-"Y 

Exe,:ut1ve O;rector Vice President:, 
& Attorney-in-Chief 

VV1L_1, .. 1.' M. CHISHL'U,t 

Execul1ve Assistant 

Milton Beller 
Legislative Director 

The Honorable Judah Gribetz 
Counsel to the Governor 
Executive Chamber 
State Capitol 
Albany, New York 12224 

June 24, 1977 

RE: ·A. 3587-B - by Mr. Lasher, et.ail. 

Dear Mr. Gribetz: 

LEONAP.D 9. SAMO 

PHILOMENE A. GATES 

You h2ve requested our comments on the above-referenced bill 
~hich awaits executive action. 

Treasurer 

S,3c:retary 

This bill amends the Penal Law to add a new ll.rticle 263 deal
ing with the use or promotion of children under age sixtEl!en in 
sexual performances. Proposed @263.10 elevates the penalty for 
the promotion of an obscene p,arformance from a class A misdemeanor 
to a class D felony when sexual conduct by a child under age sixteen 
is involved. ~263.15 provides that it would be a D felony to pro
mote~ sexual performance, whether obscene or not, which includes 
sexual conduct by a child under sixteen. Similarly, 1263.05 pro
vides class C felony liab~lity for the use of a child under sixteen 
in any sexual performance. This section would cover a broad range 
of activity from mere consent to the performance (perhaps by an un
assertive parent) to actual employment of the child. 11263.,00 de
fines "sexual performance" to include a variety of conduct including 
masturbation, actual or simulated intercourse, etc. fj263.20 provides 
a presumption that the person is under the age of .i::ixteen if the per
son "appear3II under sixteen in the performance, and the dE:!fendant 
must prove affirmatively that he reasonably believ1ad the person was 
over the age of sixteen. 

ThP purpose of the Society is to render legal aid in the City of New York to persons who, 

are w thout adequate means to employ other counsel.-By-laws of The Legal Aid Society 
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A. 3587-B - 2 - The Legal Aid Society 

This bill imposes liability for performances which are not 
necessarily obscene, and thus, prohibits activity presumptively 
protected by the First Amendment. The over broad and vague p:co
visions do not give fair notice of the prohibited conduct. It 
~ould be subject to arbitrary and discriminatory enforcement, al
lo~ arrests on less than probable cause, and have a chilling ef
fect on legitimate expression. On these grounds alone, the bill 
c~nnot meet constitutional standards. As the Supreme Court has 
::-; t,1 ted: 

"A failure of a statute limiting· freedom 
of expression to give fair notice of what 
acts ~ill be punished and such a statute's 
inclusion of prohibitions against expres
sions, protected by the principles of the 
First Amendment, violates an accused's 
rights under procedural due process and 
freedom of speech. " 

'i'linte s v. [:eople of State of New York, 333 U.S. 507, 508 (1948}. 
:oee also E~~:3qett v. Bullitt, 377' U.S. 360 (1964); Dombrowski v. 
Pfister, 38C U.S. 479 (196~:>); People v. Berck, 32 N.Y. 2d 567 (1973). 

,:'\deli \ icnZtlly, although this bill requires a defendant to have 
ki.mdl)dge o: the character of the performance, it lacks this cru
c i ci l scienter requirement as to the most important element in the 
ch.:._,rge---thc age of the performer., Liability would b1e imposed 
~ithout 2 s~o~ing that the defendant knew or reasonably should 
h.:._we knm,;n the age of the child. Specific knowledge and intent 
should be a necessary pre-requisite under due process before the 
imoosition of penal sanctions. 

Furthermore, proposed §263.20(1) permits the performer's age 
to be presumed from his or her appearance in the performance. 
Such a statutory oresumption not only violates basic notions of 
due proress but the common law of evidence as ~ell. The due pr0-
cess clause of the United States Constitution protects the accused 
against con,·iction except upon proof beyond a reasonable doubt of 
e\ 0 ery fact necessary to constitute the crime with which he is 
charged. In re Winship, 397 U.S. 358, 364 (1970) Mullaney v. Wilbur, 

..;Ll l'.S. 6B4 (1975). 
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A. 3587-B - 3 ·- The Legal Aid Society 

The S1.,:preme Court in upholding the New York murder statute, 
l1eld unequivocally that the due process clause permits shifting 
the burden to the defendant to prove an affirmative defense only 
. .1 f ter the pros,ecution has proven every element of the! c.rime be
Jond a reasonable doubt. Patterson v. Ne-w York, No. 75--1861 Cr. 
L. Rep. 3146 (,June 17, 1977). This bill relieves the prosecution 
of prcvir·q the actual age of the alleged "child" perform:er. To 
;·,~ 1 v on ~,pp2,uance for proof ¼·ould be impermissible in any case. 
In this si t..wtion, where clever lighting and make up are used de-
liberately to make people appear younger, i1: is not only uncon
stitutional but patently irrational. Under this bill, a defendant 
cc11. be conv:~ctE~d ¼"i thout any proof of an es:,ential el,ement of the 
crime. 

Presumptions which shift the burden of proof to the defendant 
to fJrove innocence must be carefully conceived and narrowly drawn 
Lrom provq:1 facts. ·rhis bill would presume knowledge and int.ent 
,iS to the _11nproven age of the performer. Conviction could be 
b~sed upon circumstantial evidence which is at best equivocal a:d 
,it v.;orst pure conjecture. Yet, it is a lon9 settled rule of la¼· 
th:1t it i~; impermissible to b;:ise inference on inference. As long 
:i90 z:-is 18b:;, the Ne"'; York Court of Appeals ~:tated: 

"Circumstantial evidence ... consists in 
reasoning from facts which are known or 
proven, to establish such as are conjec
tured to exist; but the process is fatally 
vicious if the circumstances from which 
we seek to deduce this conclusion depends 
itself upon ·::onjecture. 11 

Peoole v. Kennedv, 32 N.Y. 141, 146 (1865). 

'.\lo'.·e recently, the court stated: 

"It is familiar law that when the People 
rely exclusively on circumstantial evi
dence to establish guilt beyond area
sonable doubt, 'the facts from which the 
inference of the defendant's guilt is 
drawn must be established with certainty 
- they must be inconsistent with his in
nocence and must exclude to a moral cer
":;:d.nty every other hypothesis.'" 
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A. 35i37-B - 4 -· The Legal Aid Society 

People v. Mo(1tanez, 41 N. Y. 2d 53 (1976). See also United States 
~.=. Ro~,s, 92 ·,J.S. 281, 28:3; People v. Razezicz, 206 N .. Y. 249, 269-
271 (1912). In effect, this merely reasserts the principle that 
guilt must be proven beyond a reasonable doubt in a criminal case 
---a principle which the drafters of this bill have ignored. 

Finally, the bill has beer. carelessly drafted. For E~xample, 
§263.10 is unnecessary. That section, which makes it a D felony 
lo nromo tc ,m g_bscene sexual performance, is subsumed under §26 3 .1. 5, 
·,,,-hich makes Lt a D felony to promote any sexual performance by a 
child. 

The Legal Aid Society strongly urges disapproval of this bill. 

Sincerely, 

--------- c::=-~- ... ""·---..... 
Mil ton BellE~r 
Legislative Director 
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R.1~~~<l]lrl IIC>"l ---sE:, m;(j. 
201 EAST c,CTH :;rnEET. ~JEW YORK. NY 10022 

ff:I_Ef'l ➔ONE 212 ci72-227n 

Honorable Hugh L. Carey 
Governor of the State of New York 
Executive Chambers 
State Capital 
Albany, New York 12224 

Dear Governor Carey: 

August 1, 1977 

A3587-C, Lasher 
Child Abuse 

I an president and chairman of the board of Random House, Inc., as well as 
a past chairman of the Association of American PublL,hers and of its Committee 
on In te ma ti.anal Freedom to Publ:lsP. 

Through the various divisions of our corporation--Random Housei, Alfred A. Knopf, 
Pantheon, Modern Library, Vintage, Ballantine Books--we are a major publisher of 
books for and about children. And we are, as a group, deeply conceme,d about 
the dangers posed by censorship to our constitutionally guaranteed right to 
legitimately publish and disseminate information. 

I believe you are aware of the strong concern of the Association of American 
Publishers and other segments of the book community--including librarians and 
library groups, booksellers, book distributors c:ind book publishers--over Section 
263. 15 of the Lasher Child Abuse bill, A3587-C. Section 263.15 is most certainly 
unconsti tut:Lonal because it would result in banning certain books regardless of 
whether they involved child exploitation or abuse, and even i:f they have serious 
scientific or educational value. 

I did not previously urge you to veto the Lasher bill because I was convinced th.at 
an amendment deleting Section 263. 15 could readily have resolved my concerns whifo 
leaving the bill's child abuse provisions intact. Unfortnnately, despite your 
most welcome and commendable efforts to secure appropriate action by the 
Legislature after recall, the bill that was passed by both houses on .July 14 still 
contains the unconstitutional Section 263 .. 15. 

I now urge yo•.1 to veto A3587-C. I do so most reluctantly because I believe that 
conduct abusing and exploitating children---whether in sexual "performances" or in 
any other form--ought to be deterred and pnnished by all appropriate means. You 
have often demonstrated by your courageous and principled actions that you take 
seriously your responsibility as Governor to insure that legislation enacted in 
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Ne\-! York State--however valid it:3 general purpose--is enforceable and 
constitutional. The importance ,:)f this function is magnified with regard to 
,'_1587-C, because no severability clause and no eventual judicial action can 
p rL'vent tne con.c; titutionally impermissible "chilling" e.ffe.ct that enactment 
of such a provi.sion would surely have on the exercise of First Amendment rights. 

I do not 1u1derestimate the polit:Lcal problems attendant upon such a vet:o. However, 
placed 
the 

the onu.3 of delaying effective child abuse legislation must :rightfully be 
upon the sponsor of th:.i.s bill (anc the Legislature) who surely recogni:2:ed 
grave constitutional dilemma that enactment of the bill in this form would 
unavoidably pre,:,,ent. I am confident that the Legislature will understand the 
iv i sdrnn of ,1 gut)ernatorial veto and overwhelmingly support a properly-drafted 
cl1 i l LI abw,L' bi 11 in the next Legislative session. 

F'.LB:kr 
cc: Judah C;:_·ibet.z, Esq. 

Counsel tc the Goven10r 
!':wl Joya. :.::sq. 

,\sc~ fs ta.1 t Coun1: el to the Governor 

Very truly yours, 
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r:c na t:'able Hugh L. Carey 
E:xer:-•1tive Chamber.s 
S t;i l '! Capitol 
J\lhany, N. Y. 12224 

1,2:2 572-2214 

July 27, 1977 

I would like to add my voice to those of other members o.f the 
r'cnk publishing and bookselling conummity in this st.ate who u:rge 
yc,n to veto the Lasher Child Abuse bill, A3587-c. 

This bill--wholly laudable in every other respect in its intent 
t,, :icfine, detGr ,1.nd appropriately p1lnish the sexual abuse and ex-
FJ ,,i tation of chi.ldren--is intent.i.cma.lly drafted so that it. will have 
t!iC' ef feet of haaning, by threat o,f :felony penalties,, the publication 
or i;ale of any b,)ok, no matter how l•~gitimate its scientific or educa -
tininl value, c.lep.Lcting children in certain poses. 1\.n examplE~ of such 
a b<..,ok4 specifica . .lly acknowlec1qed by the bill's sponsor to be a targE~t 
of this le9islat:Lon, is SHOW ME!, a higly praised book published 
f;everal years dgo by the highly reputable publisher, St. Ma:ctin's Press. 

I urge 10.i l:1) veto this bill, so that it can be re-submitted at 
ne:~ t. year I s se:;s ion of the le!gislatu1:e, without the almost certainly 
unconstitutional section 263.15. 

Thank you., 

sin1,9ere.ly yours(/"'"j. u-.\ t'( 
. , / . 

. I/ 1I/ . '
1 

I. 

) f j/ , ./ ~-----
'/' . __,_ ~ __....-t __,-t, ' ' . v,_I (,,,.~ -- . 

Anthony M. Sc .ulte: 
Exe cu ti ve Vi e Pre,sident 
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ST. \L\Rll:\.\ PRESS. Incorporated 

, IS 11! l!I .\\ I \llL. N:,:W YOitK. N. Y. !0 1)10 

Hon. Howard Lasher 
New York State Assembly 
Legislative Office Buildir19 
Room 422 
i\ 1 bany, Nei.-, York '12224 

Jure 9, 1977 

Re: Assembly Bill A.3587-B, Lasher, et al. 
Senate Bill s.2743-B, Marino, et al. 

Dear Assemblyman Lasher: 

I am President of St. Martin 1 s Press, a New York City pub-
1 ishing compa1ny. Our company is a subsidiary of Macmillan Publishers 
Limited, the 125 year old British publisher. St. Martin 1 s Press, how
ever, is in its own right a reputable, established publisher, producing 
books of fiction, poetry end art, reference books, college textbooks 
and other books of general interest. 

I understand that the above bill, which deals with the prob
lem of sexu31 performances by children, was introduced by you in the 
Assembly. I'm concerned about the impact of the legislation on the 
continued publication of a book that St. Martin's publishes titled SHOW 
ME! A PictJre Book of Sex for Children and Parents. 

I rea 1i ze that SHOW ME! is a cont rove rs i al boc,k, and that 
there are people·who disar,prove of it. I do think p•eople have ,a right 
to disapprove of it, and to refrain from buying it. But it seems to 
rre essential to recognize that an immense number of parents, psycholo
gists, teachers, libraria1;s, clergymen and reviewers have praised the 
book, have seen it as a sErious and responsible approach to sex orien
tadon for children. These are sober, balanced people who approve of 
the book and want it available to them. 11 m deeply distressed at the 
prospect of their being told that, because there are some who choose 
not to own the book, nobocy sha 11 m-1n it. 

The question I myself have had to address m()st often is that 
of the motive behind publishing it. Some adversaries who know nob,ody 
at St. Martin's (and often haven't read the book) ass:timEi without 
question that nobody could have produced SHOW ME! with an honest and 
approvable intent. So I wrote a paper titled DEFENDING SHOW ME! 
te11:ng why St. Martin's published the hook, and why I deeply believe 
it is a valuable, needed, sincere effort ln an important area by 
i,formed and reputable authors. 
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Hon. Hov1a;-d Lasher 
_; une 9, 1977 
Fcige 2 

enclose a copy, which I hope you'll read. 

don't at all rrean it as an attempt to persuade you 
that SHCH~ ME! is a wonderful book. I think you have a right to 
your own opinion about it, even If it is an adverse one. I mean 
only to convey that it was published with sincere intent, and 
that there are estimable people who honestly do value lt highly. 

If the proposed legislation would deprive them of the 
book, I thin~ that the effect is one that neither one of us 
would want to tolerate. You can be sure that there are people 
who would condemn some controversial but well-intended work that 
you and I cherish, and I think we'd both agree that their disagree
ment is not sufficient grounds for allowing them to tell us we 
c:unnot read it. 

As you know, the United States Congress is also con
sidering the passage of a bill concerning sexual abuse of children 
vrhich is similar in intent to the Ne\•J York bill. In this connec
tion, ! an a'lso enclosing a copy of a letter dated May 26, 1977 
from a staff member of the House of Representatives Committee on 
Education and Labor giving his opinion of SHOW ME! insofar as any 
such bill is concerned. Such letter views SHOW ME! in it:s proper 
perspective nnd is a strong indication that the Committee would 
not want to inclLde the bock within the ambit of the House Bill. 

Unfortunately, I must 
,June 12th. However, I wou!d be 
of St. Martin's Press meet with 
Alternatively, I would be happy 
thought this would be he 1 pfu 1. 
you'd care to give. 

Encs. 

be abroad for three week~; commencing 
glad to have another representative 
you at any time at your convenience. 
to call you from London if you 
My office can accept ant instructions 

Cordia11y yours:, 

~~,1. )v1t13~----, 
~as/J. ~I ~ck 

Presi'dent 

P.S. I enclose a copy of the book. 

cc: Hon. St2nley Steingut 
Speaker of the Assembly 
New York State Assembly 
Legislative Office Bu1 lding 
Room '.330 
Altany, New York 12224 

(Continued) 
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Hon. Howard Lasher 
June 9, 1977 
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cc: Hon Stanley Fink 
Majori t·y Leader 
New York State Assem~ly 
Legislative Office B~ilding 
Room 925 
Albany, New York 12224 

Hon. Warren M. Ander~on 
Majority Leader 
New York State Senate 
Legislative Office Building 
Room 910 
Albany, New York 12224 

Hon Rali:;,;,, Marino 
New York State Senate 
Legislative Office BLilding 
Room 412 
Albany, Mew York 12224 
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STATEMENT ON LEGISLATION 'I'O CONTROL :SEXUAL ABUSE OF MINORS 

The .c,.merican Library Ass.)ciation iE, in accord with the intent of 

p:::oposecl let:;is:.ation that would make it illegal for adults to recruit 

'.1'1d use r.1in·=•r:; in circumstances that constitute their sexual exploita-

tion and/)r sexual abuse. 

Consistent with this intent, the American Library Association is 

ecnc:erned that the legislation, in seeking to suppress the abuse of minors, 

no-: suppress t i1e creation and dissemination of educational and scientific 

works d.esi;ned to help young people understand their own physiological 

Fol' exxnple, books usini;:: photographs of minors for the purpose of 

Ln-:neri;1;:: the: understanding of their sexuality and physical development 

should not be affected by legislation designed to control the aouse of 

:'.'_.ibn1~·Lin:: who are aware of proposed legislation which might chill 

the de·re2cr:ner.t :md dis:;;emination of information and materials, not in-

te:.cied t.) exploit minors or cont,ribute to their delinquency, should 

..':::•:lnsel with the Office for Intellectual Freedom. 

r.;:vn:·,c:D rem cc!;FO::,:.lAilCE WITH 
Gurr::u:;zs 
~·~/ C2-~i .. ~il ;'{;:;c! ·_: L -~.-:.~::: C0~;;1i-t~-EJO 

Submitted by the 
Intellectual Freedom Committee 

Moved by Zoia Horn, Counci1or-at-Lai~ge 
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June 10, 1977 

Hon. ! : ·;•,::1 ,-J Le ~;lw r 
Nr".1 '.:·oi-i:. State /\sse!nbly 
Lcgisl~Live Office Building 
Roo:~1 ,i 2 7 
A lL·in", , :~c\•; Yod. 12224 

RFl SPt Pnd •\H•nu1• >~t'\\ Yori... ,.,. 111111-
(212> :;-,;-.o; 1., ;:;,.o'it)(J 

Re:: Assembly Bill A. 3587-B, LashE?r, et. al. 
Senate Bill S.2743-B, Marino, et al 

'I'h,· ::,•.1ln1ry Boc 1-:storo, affiliated with the Protestant Episcopal Church 
o l /1::,, ·: i c-1, :;< • 1··1,.·1~ t IH· re :ti qious and educa ti orit• 1 community of the N<'iv 
York :L\·L1·1-!i1ll i l,.in an.•:1. l,~, president of the bookstore's purcnt company, 
'!'he t~,•.1l)ury l'r(•.;:;, .:.ind clurin<J mo;·c than 20 years of e:x:ccutive positions 
in r(: 1 i ·_1 i.ou~; pt:1' l i!:;Ling, I huve had e:x:tensi V(~ experience with publica
tions iri the: field of sex education. 

I und, ··,: Lt:id Lh.:, t you Ct re the sponsor of the abovcmentioned bj 11 in tlh~ 
Ni'W ·1·,) r·L :; ' J tr· l\:::i<!Jnb 1 y and th.:i t you IHl vc been a leader :in the effort to 
corn,· t.n ,p.·.ip:; ',:i 1_h the rnrn::;t troublinq phcnomc 0 non of the abuse of minors 
in ;:;cxu:, l p.-~r.L()rm.::inc:es. I am sure that everyone applauds your tireless 
work Oil !,,~,half of the young children of our state. 

I bel.icve you are alrcadv aware, however, that there is one aspect of 
the pcndiriq lcc;isl.:.tion that troubles me and my colleagues in the book 
and ..:•ducatio11 cor.i::1unity qreatlv. That is the provision of your bill 
which \•:ould cn~;itc an outright ban in New York on all books that depict 
chi :i (.:}·,.,: in ccr::.a.in actual or s.imu1ab:::d poses even though the book rr:ay 
b0 a :;crious scj en ti fie or educational work that is not obscene by any 
stull(~ard an<l is therefore a book of value that must be considE~red a form 
of constitutionally-protected expression .. 

Our cornp:rny has published and distributed a number of important sex educa
tion wt,~k~, and we arc seriou~ly concerned with the direct adverse affects 
of this ]2gislation in its present form. 

We 11rc1c ynu t, .. q:i ve most serious consideration to an appropriate adrnend
mcn L Lh;it would cJc•letc thi":; qLwstionablc provision. We cannot believe th.:1 
sucl1 an action to conform your critically-important legislation to the 
constitutional mondate protecting freedom of speech would in any si0ni
fi:::an t m,:uinc >:- di Jute the cf fee ti ven(~ss of your anti-child abuse bill. 
Jnd,·r•d, ~·li:niri;,tion of potentL1l li.ti9ati.on over thP constitutionality 
o! thi·. Jt·<Ji,;lation i:;hould hc.lp to 9uarc1.ntee the succe::.s of yc1ur lcJ.udabh~ 
cffOl'"t!~. 
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June 10, J 9 7 7 
Hon. Howard Lasher 

Re·: Assembly Bill A. 3587-B, Lasher,et al 
Senate Bill S.2743-B, Marino, et al. 

In closing, we urge you, as a progressive legislator, to iecognize the 
very serious threat that this secondary aspect of your bill may pose 
to responsible members of the book community. We hope that you will 
recognize that publishers, booksellers, librarians, and educators, 
should not be confronted with the unnecessary and constitutionally
impermissible choice of either pullinq books of serious value out of 
circulation or else risking serious felony prosecution. 

SinCl"!rely, 

W. M. Ljnz 
President 

cc: lion. SLtr.1, : Steinr;ut 
lion: ~;tanley Fink 
lion. W<1rrc·n ,\l. Andcr~~on 
lion. l,;llph nnri110 
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Analysis of S2743-B, Marino, et al. 
A3587~e,·Lash~r, et al. 

(AN ACT to amend the penal ·1 aw, in 
relation to promoting or permitt111g 
sexual perfonnances by children) 

Associati,on al Ameri,:an Pubiisht!r:;, !,Ji:. 

One ?;;rk A..-t!ri.i,c 
New Yorll, N. Y. \OD 1 (, 
Telephone 212 5'.l'Hi'.i2J 

The Association of American Pubi i shers, Inc. (MP) supports the New 
York Legislature's effort to deter and punish the exploitation of minors in 
s2xual performances. Misuse of children in this manner should be discouraged 
'ln .~very lega1 and constitutional way possible. 

['y-V? Supports Sectio:i 263.05 {Use of a child in a sexual'. perfonnance) 

The AAP supports the passage of Section 263.05 v1hich crea't1:'!s a new 
C felony directed at persons who actual'ly use or p2nn1t the use of m'inors in 
sexual performan:es. The severe felony penalties that would be imposed provide 
a pow!.!rful law enforcement tool quite properly targeted directly at thE! chi 1 d 
abuser. 

/!.AP Does tfot Op-ose Section 263.10 Promotin an obscene sexua'I 
p2r_formance o a child 

!.?ec€l.use of the gravity of the hann sought to be prevented, the AAP 
does n~t oppose the passage of Section 263.10 which creates a new D fe1:ony 
directed at persons who "prcmote'•1 ·06scene sexual perfonnances by mimDrs. This 
section quite properly recognizes that persons not directly connected with the 
actual abuse of a minor who publish, distribute, sell or lend a photograph or 
ir.ovie depictfog a sexual perfonnance, are entitled to the legal protections 
provided in tlc-i-1 York's obscenity laws, including the constitutionally-mandated 
defense of serious educational or scientific value. 

A,'\_p ___ Qpposes Section 263.15 (Promoting a sexual perfonnance by a child) 

~2ction 263.15 duplicates the provisions of Secti0n 263.10 but omits 
the requi she canst, tuti ona 1 defense of non-obscenity. The AAP be l i eveis that 
this apparerit effort to circumvent the protections mandated by the First and 
Fourteenth A~endments is clearly unconstitutional and should be deleted from 
the pending legislation. The inclusion of such a constitutionally-suspect and 
to a great ext2nt duplicative provision can only dilute and sidetrack New York's 
effort to prevent child abuse. Responsible publishers, distributors, booksellers 
and librarians v1ho publish or dissemina,te serious books ,md educational materials 
which are not obscene by any standard, but ~ihich might be? affected by Section 
263.10> should 116t be confronted with the constitutionally-impermissible dilemm~ 
of either p:illing these books of value off their shelves or e'lse risking serious 
felony prosecution. 
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June 17, 1977 

The HLmorable Hugh Carey 
Governor of New York 
Executive Chambers 
State Capitol 
Albany. ~ew York 12224 

Dear Governor Carey: 

...... 

JUN 2 21977 

I write you as an officer of the School Department of Holt~ Rinehart 
and Winston, as a member of the Freedom to Read Committee of the 
Association of American Publishers, and as a resident of the StatE~ 
of New York to express my concern over the passage of thE~ Lasher
:farino Child Abuse and Pornography bill (A3587-B/S2743-B) in a form 
th;1t included Section 263.15. The Association expressed its opposi
tfon to this section of the bill with the following stat«=mEmt. 

Section 263.15 duplicates the provisions of Section 
263.10 but omits the requisite constitutional de:Eense 
of non-obscenity. The AAP believes that this apparent 
effort to circumvent the protections mandated by the 
First and Fourteenth Amendments is clearly unconstitu
tional and should be deleted from the pending legisla
tion. The inclusion of such a constitutionally-suspect 
and to a great extent duplicative provision can only 
dilute and sidetrack New York's effort to prevent child 
abuse. Responsible publishers, distributors, booksell«?rs 
and librarians who publish or disseminate serious books 
and educational materials which are not obscene by any 
standard, but which might be affected lby Section. 263.15,, 
should not be confronted with the constitutionally-imp,ar·
missible dilemma of either pulling these books of valu".:. 
off their shelves or else risking serio;_•s felony prosecu
tion. 

Section 263.15 does jn effect create an outright ban on any publication 
th:1t depicts children under 16 in actual or simulated sEixual activities 
even though the work involved might be scholarly, scientific or educa
tiorwl in nature. Such a ban surely goes beyond what would be generally 
construed as being beneficial in the creation and publication. of scholar-
ly, scientific, or educational works that would consider the sexuality 
of minors. 
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Therefore, I highly recommend that you not sign this bill in its present 
form. 

S ince1·ely, 

-·-it1,i,. f fl il£;q-d/)J 
Vincent A. Alexander 
Vice President and 

Editor-in-Chief 
School Department 

VAA: lh 

cc: Judah Gribetz, Esq. 
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.'iirnon A11chad /,e,,sic 
Senior Vice Prc,idcnt 

Eonorable Hugh L. Carey 
Governcr of the State of New York 
Executive Chambers 
State Capitol 
Albany, New York 12224 

Harper eJ Row, Publishers, lnc. 

New Ymk Hagerstown San Francisco f.,1.mdon 

10 East 53d Street, New Y<'.tzk. New Yozk 10022 

June 2~!, 1977 

Re: Assembly Bill A.3587-B, Lasher, et a.l. 
Senate Bill A.2743-B, Marino et al. 

Dear GoverLor Carey: 

I write to you as chairman of the Freedom to Read 
C•::m:mi ttee cf the Association of Americctn Publishers (AAP), 
and as an officer and director of a book publishing house 
which has long been active in the publication of books in 
many fields, including school, college, juvenile, :medical 
and religious, to state our position regarding Bill No. 
A.3587-B/S.2743-B now on your desk for consideration. I 
believe ot.:r position reflects as well the broader concerns 
of the entire book community in New York State--publishers, 
librarians, booksellers and book distributors. 

I should state at the outset, that the AAP unequivocally 
condemns the outrageous sexual exploitation of young children 
th.:1t has recf!ntly come to li9ht. We support legislative 
action to deter and punish such child abuse to the fullest 
extent possibl,e within legal and constitutional restraints. 
It is my understanding that at a recent press conference 
oE June 14 you indicated your concern over such child abuse, 
but you too expressed the beilief that any legislative remedy 
must be properly and constitutionally drafted •. 

For this reason, we know that you will want to be made 
awan:! that there is one aspect of the bill before :you that 
troubles us and our colleagues in the book community gre1:atly. 
That is the provision in the bill, Section 263.15, which would 
create an outright ban in New York on all books that depict 
children in certain actual or simulated poses even though 
the book may be a serious educational or scientific work that 
is not obscene by any standard and is therefore a book of value 
that rr.ust be considered a form of constitutionally·-protected 
expression. 
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There are, of course, books in several areas which 
represent serious efforts to inform and enlighten the public 
hut which cisturb one or another individual or group. Oc
casional.ly, serious books of great value to educators and the 
public have depicted sexual activity in such a way as potentially 
to come wi t~hin the broad and absolute language of a provision 
such as Section 263.15. Such books should not -- and cannot 
constitutionally -- be denied to those who want and need them 
because their nature is controversial to some. This, if any
thing, is the meaning of the First AIT>.endment to the Constitution. 

It was on this basis that responsible members of the book 
community urged the Legislature to delete Section 263.15 in. 
order tc incorporate the constitutional protections that mu.st 
be accorded to works of serious educational or scientific value. 
We believe that many legislators were impressed by the serious
ness of this constitutional dilemma and by the fact that the 
bill could be cured of this defect without in any way significantly 
diluting the effectiveness of the legislation as a tool against 
chil abusE. Even the sponsor of the bill in the Assembly, 
Hcwnrd Lasher, implicitly recognized the serious constitutional 
defect in this legislation when he amended his own bill to add 
Section 2G3.10, a new provision that incorporates the const.itu
ticnally-rnandated refere11ce to "obscenity" as defined in other 
sections C' f the Penal Law. 

Cnfortunately, Assemblyman Lasher in our view failed to 
due consideration to the grave problems of constitutionality 

enforce[bility inherent in Section 263.15, and ignored the 
inion of his colleagues in the Legislature who uniformly do 

not oppose an amendment deleting Section 263.15, when he refused 
to delete his patently unconstitutional provision. Thus, in 
what can only be viewed as a dangerous and wholly unwarranted 
experiment \,.'ith sensitive First Amendment liberties, the bill 
before you preserves within it an unprecedented dual provision 
cn,•,1ting two identical class D felonies -- one that confonns to 
legal requirements and the other that is quite clearly constitu
tionally infirm. No severability clause can cure this defect 
because of the obvious and impermissible "chilling effect" that 
the presence of Section 263.15 would have on legislative pub
lishers, booksellers and librarians. 

In light of all these considerations, we urge you to do 
everything in your power to prevent the final enactment of the 
Lasher bill unless Section 263.15 is deleted. We are convinced 
and we are certain that upon study you will also conclude -
that the bill without Section 263.15 would be a better drafted 
and n,ore effective bill that will recEdve overwhelming support 
in the Legislature. Indeed, elimination of potential litigation 
over the constitutionality of this legislation would be of im
mense help in guaranteeing the success of the Legislature's 
laudable ef~ort to prevent child abuse. 
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To assist you and your staff in considering these 
consequential issues, we have taken the liberty of enclosing 
the following a.ddi tional i terns each of which demonstrates the 
real concerns of responsible groups in regard to the framing 
of child abuse legislation that remains within proper con
stitutional bcunds: i) A brief analysis of the Lasher bill 
'(.,'reparet by the AAP Legal Counsel; ii) An analysis by the 
L'.. S. Department of Justice of similar constitutional and le9al 
is~rnes posec: in federal legislation now pending before the 
Congress (see in particular pp. 6-8); and iii) Materials pre
viously sent. to Assemblyman Lasher by several prominent publishers, 
librarians ant booksellers opposing Section 263.15. 

In closing. we urge you to recognize the very serious 
threat that Section 263.15 of the bill before you may pose to 
responsible members of the book community. We hope that you 
~·ill take action to assure that publishers, booksellers and 
librarians will not be confronted -- particuJ.arly in this State, 

nation I s centE~r of legitimate book publishing -- with the 
ur:neccssa and constitutionally-impermissible choice of either 

1lling books of serious value off their lists and shelves or 
else risking serious felony prosecution. 

Sincerely yours, /) 

I Ii 1 ( 

(_(Jit) 
cc: Judah Gribetz, Esq. 

Counsel to the Governor 

Paul 2"oya, Esq. 
Assistant Counsel to the Governor 
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Analysis of S2743-8, Marino, et al. 
A3537-B, Lasher, et al. 

(AN ACT to amend the pei'1il 1 1 aw, in 
relation to promoting er permitting 
sexual performances by children) 

Association of American P~blishers, lr:,;. 

One Park Avenue 
New Y;:,rk, N. Y. 10016 
Te!Eiphont3 212 689-8920 

The Assccintion of American Publishers, Inc. (AAP} supports the New 
'fork LE:gislatur2 1 s effort to deter ~•nd punish the expioitation of minors in 
se>:u21 perfor.'Fu~cEs. Misuse of children in this manner should be discouraged 
in every lega1 Jnc constitutional Hay puss"ible. 

AAP Su:)port£. S2ction 263.05 (Use of a chil~ in a s~xua1 pe~•fonnance) 

The r,r,.p st 1pports tl:e passa~1e of Section 263.05 \'1hich creat~s a new 
C fc1,iny d·ii'2•:'..:,:c' at persons \·1lw ,h.:u1ally use or pcn;nt the use of minors in 
se;,-.u,:d p2rfLY1'i,,,.r:-::cs. Thc1 s~v::;re fr'I ony pena 1 t·i es tJ:at wnu1 d be imposed prnvi de 
a p:::1,\T11/; ·1r1L' ln.:orccrnP.rit tool quite properly tar~F.:!ted directly at the child 
abuser. 

Bcce.L:Sr~ of the gravity of the nann sr:uqht to be prevented, the l\,~P 
dces r:ot oppcs1;; t12 pc;.~S~ige of Section 2f.3, 10 v;h·1ch crev.tes a 11ew D felony 
•• .r .. -•.,.,..,r ""'t r·,j,~,-.,.. .,!.-r u.,."' ..,.: t·;il---i::-,:·--;-.';-:-., ';" l .c ~. b 1 .. .,., .. ~·:• c.nre.,L,;u • .• 11,.,~1.,;75 1-.1iu r .. o",o ~- 01,.~c,.r:r. :,e:><.ua pcr1or.nan1,.;es y m nor::,. ,,11;, 

sect frn quite pro 1~crly recognizes that persons not directly connected vd th Lht! 
acttrn."1 cib:~se of & minot· who publish, distribute, Sf:l'I or lend a photograph or 
movi f~ cc:r; cti nri ,). s0x1.ia 1 performance~ are 1::!nti t1 ed to the 1E;gal protections 
pro 1.1i1 1::>d ·i:' ~!"':' Yc-d::s cbsrs~ity l?.'.·!s, ·in.c~uc!·in'] t.h~ "'.Or,stitutiona1ly•man, 12tP(; 

Jeft:i!St; of !:i•~r,uliS ecucu.ticmai or sci1::11Lific vci.1ue. 

AAJ._fl.i~r..oses Section 2n3. l 5 (Prcmoting a sexual performance by a child) 

Section ~~~-15 duplicates the previsions of Section 263.10 but omits 
thf! requis1t2 cc1n·_·_:;T·-cfonal defense of non-obscenity. The ft.AP believes th3t 
this i:pparent P.ffort to circumvent the protections mandated by the First end 
Fourtr-:e,1th A'1:sr.d:rn:•nts is clearly unconstitut'ional and should be deleted from 
the pending legislation. The inclusion of such a constitutionally-suspect and 
to a gr~at extent duplicative provi~ion can only dilute and sidetrack New Yorl:1 s 
effort to Jr<:v2nt child abuse. Responsible pub1ishers~ distributors, bcokseners 
and librarians who publish or disseminate serious books and educational rna~~rials 
wr-ich 2.rc~ not ok;cc:ne by any standRrd, but wh·ich might be affected by Sect·;o:1 
263. lS,, should no 1• be car.fronted 1·Jith the: constitutionally-~mpennissible di1i;: ria 
of eiti1cr pull'lnq thE!SC books of v«luc off t.hcir shelves or else risking ~tricius 
folo'.:: 1 prosccut(on. 
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D()UBLE:DAY 
A COMMUNICATIONS CORPORATION 

IIVISIONAI l'i-:lSIPJ:NT 

lOUIIL[DAY !IOOK SIIIJi'S 

.13 nrru A\'CNU:E 

cnv \'OIIK IOCZ? 

~12) 953-41115 

Hon. Howard Lasher 
New York State Assembly 
Legislative Office Building 
Room ,122 
A hany, New York 12224 

D~ar Assemblyman Lasher: 

June 10. 1977 

As President of Doubleday Book Shops, a leading chain 
of first-class bookstores since 1910, I applaud your 
work on behalf of sexually abused minors, but question 
Section 263.15 of Assembly Bill A 3587-B; This section 
would, in effect, create an outright ban on any book 
that depicts children under 16 in actual or simulated 
sexual activities even though the work involved is a 
schularly, scientific or educational book. 

This provision would make censors out of retailers 
under threat of severe criminal penalties. 

We strongly feel that it is our responsibility to 
offer for sale any books published by a reputable publisher, 
I urge the elimination of Section 263.15 to protect 
publishers and booksellers from criminal penalties for 
publishing or selling reputable works that are a 
constitutionally protected form of expression. 

EGS/dw 

cc: Hon. Stanley Steingut 
Hon. St~nlcy Fink 
Hon. Warren M. A1;derson 
Hon. Ralph Martino 

SincereJy. / 
,, 1/t.,/-;1 I ,,,::,/· r;f}~~? , , ,_ ... I 

... ' / •• //✓ r✓ • ../ 

Edward G. Stoddard 

DOUBLEDAY & COMrANY INC 

rUlll!SHINC, l!OOK ClUDS • IIOOtC SHOPS• EDUCAT(Ot.l • TEl<TllOOKS • MULTIMtlllA • PAPtRIII\Cl<S 

IIROADCASTINC • MOl'ION PICTURES, PIU£1.CIUMS • BOOK MANUFACTURINC 

NtW YORK• TORONTO• LOt!DON • rARI!: 
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Stnte Unil,;t•rHit.yof Nt!W York at Huffolu 

llonrxt 1 ab le !Iowa rd Dasher> 
New York State Assembly 
Legislative Office Building 
Room 422 
Albany, Nel.J 'fork 12224 

Deav Asacmbluman Lasher: 

Jwic 10, 19?? 

I am writing to you as the Chairman of a 15 member Commitlec 
on Intellectual F.'t'eedom and Due Pr>ocesc of the Ne!,) Yor•k iibPa:r•u 
Aasu<n'.ation and a.s a professional iJCr>V?'.na lil>Pa1•ieo and thei1• 
['Ul 1 lics for nearly 20 year>s. I teach a 3 cn•cdit aoul"se in thi'.t.: 
depar>tment 1.Jhich carefully explores the relation of the libr>ary 
to lhe access to materiala collected by Zibrariea with a par>tioula~ 
emphasis on aenso;rship and pornography. 

I underatand that you are the sponsor of Assembly Bill A.358?-BJ 
Senate Bill S.274,3-B (Marino·, et. al.). I know fPom press :repcn 1 ts 
that uou aPe a leader in the laudable effort to tack.le the abiuJe 
o/ miiwrs in sexual per>fol"manceiJ. 

In pevic1,.,1ing the language of' the b'il l 1Ji.t:h member•s oj' the 
Cummitttic and with the I'r>esident o.f the New Yol•k Libr>ai•y Aasooia-
tion, M~PU Cassata, we have come upon an aspect that gives ue 
ver-y se1>ious concei•n. That is the pr•ovlsion of the bil.l which 
LJould cr>Pate an outright ban in New York on all books and materials 
that depict childPen in certain actual or simulated poses even 
though the work ~nay be a serious educat-ional or> Bcientific wo1·•k 
thu t is not obscene by any s tandar•d and is, therefo2•e, a work of 
value and able to be defended as a for>m of consti'tutionally
protected cxpvession. 

Al1•,:·a.du in lib1°a1•y collect-ion.c; {n bot;lz public and pi•ivate 
r"esurir'c}h and ueneral public libraries ai•e l.Joriku of a se1•ious 
scient:ific- and educational natio•e which lJould 1,.,ell be pull£id j'-rom 
th<:: shelves Ol' eirculated at the risk o.f a felony pr•ose<!utio11. 
In many aeaclerm'.c libraries, mate:rials used in the .c;tudy of t:he vcr•y 
phenomenon you arc trying so tirelessly to lcyiolate into a 
conti•oZ Zed sii:;ua.tion, could become lockr'd mvay, destroyed 01• 

dem'.ed to sel":~ous use. Many educationaZ mater>iala used with 
va1:•ious aue levelB and aur•riiuulum ouppor•t eould 1,,ell be~ome 
instead of tools j~r enlightenment. weapons of suppression and 
threat of imprisonment. 

,\'HF.Nl'E ll. IIFi.111 \I I- ~\!IIFIIS'l' r.vw ''11111( 14!!00 '1Tl,.(71tl)l\:lli-:Ul2 
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Ii on ,:l r•,li! l ,.: if ,nu: l',1 lnl n It e i• 
J1111c: 10, .Iii// 
Pa;rc 1! 

II- is 1·1,'i ~dllt'Ci'C l>eUe.f~ r1ha11r,l b/1 the P'l'e1Jidcnt of i/YLA, tito.l 
1nwl1 i1: •:01 ;'JOUl' intent. f{e do not feel tha.t !JOU -intend to z1laue 
lih1•,:ir:eB irnd thwi.r etaff,q under> lhr>eat of ligitation, We believr! 
tlwl ~fOi,{ <!oul.d not hLzve e;r:pended the arnoun•t of eneY'(ll/ and time 
j'o1• 1.hat 1•ea1wn. We want to sco the cxpl.oitation of ahildi•en 
s!O[!i)Cd as do ;'/OU and wo:~ld not like to ;;ce the lea·ia?at·ion 
c~ahlina Neu York to cop~ with the Bituation tied up in litigation 
over its eonB'itutionality. 

I am u1•g·~ng :1ou on b-ehalf of the libraries and pr>oj'essionaZ 
Z iin•c:rz'.an.s ·1:n the State of New Yo1~k to give serious consider•ation 
to an appropriate amendment that would delete suah provision 
1.,hi(•;:1 d.rn:ie,'J the 1,equisite constitu,';ional defenne of non-obf.loc>n'.t.J, 
;f't' ,i,.1 not: wont to Bee your• effor>ts Hidet1•a(Jked into the kind o[ 
l £ t. i ,! ,.it, i CI! ;',) Ji it! h hl { l l th tJ a 1' t y OU r' P-l f (n' t S On be ha l f Of c~ hi Z l ii•, '/l 

l,;_•r•ru,Jhc1•e. ! am ee1•tain that; you kno1J friom perisonal expel'icne,:_; 
t.;,,zt libr•at•-!.a.ns should not ha~Je to faee the ehoit.>e of rn1.ll·i.nu 
m ,-;;: t c P i' a i ::; o 1.d; of t he i r co l l e c t i on o P 1 • 1::; k ,"U? r i o us f e lo n y ah a Puc ~; • 

l. 
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