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SENATE BILL _. ASSEMBLY BILL i@@
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A 3567-C © . Cal. No. 754

1877-1878 Regular Bossions

IN ASSEMBLY

February 10, 1977

Introduced by M. of A. LASHER—Multi-Sponsored by—M. of A.
CONNELLY, LEVY, AMATUCCI, BARBARO, BETROS, BIANCH]I,
BOYLAND, BREWER, BUTLER, CALOGEROQ, CINCOTTA,
COCHREANE, CONNERS, D’AMATO, T™YANDREA4A, DELLI BOVI,
DIGGS, EVE, FINNERAN, FLACK, FLANAGAN, FREMMING,
FRIEDMAN, GOODHUE, GORSKI, GRABER, GREENBERG,
HARENBEEG, HEALEY, HINCHEY, HOCHBRUECKNER,
KELLEHER, KIDDER, LANDES, LENTOL, LEWIS, LIPSCHUTZ,
LOPRESTO, MARCHISELLI, MARSHALL, MARTIN, McCABE,
McGEE, McGRATH, McINERNEY, MEGA, G. W. MILLER, MIRTO,
MOLINARI, NINE, ORAZIO, PROUD, REILLY, ROBACH, ROSS,
SCHMIDT, SEARS, SERRANG, SILVER, SILVERMAN, SOLOMON,
STEIN, YANN, VELELLA, WALSH, WARREN, WEPRIN, WILSON,
YEVOLI, ZAGAME, ZIMMER, E. F. X. RYAN, GOLDSTEIN, TILLS,
"VEMPLE—read once and referred to the Committee on Codes—reported
.om said committee with amendments, erdered reprinted as amended and
placed on the order of second reading—reported from committee, advanced
to g third reading, amended and ordered reprinted, retaining its place on the
order of third reading—Passed by Assembly and delivered to the Senate,
substituted for Senate Bill No. 2743-B by Senators MARINO, BABBUSH,
BARTOSIEWICZ, BEATTY, =<RNSTEIN, BRUNO, CAEMMEREER,
CALANDRA, CONKLIN, DUNNE, FARLEY, FLYNN, GARCIA,
GAZZARA, GRIFFIN, HALPERIN, JOHNSON, XNORR, LaVALLE,
LEVY, LEWIS, LOMBARDI, MARCHI, MASON, McFARLAND,
NOLAN, PADAVAN, PATERSON, PISANI, PRESENT, ROLISON,
SCHERMERHORN, B. C. SMITH, W. T. SMITH, STM«'FORD
TRUNZO, VOLI&ER WARDER, WINIKO—Passed by wnate and
delivered to the Governor. Recalled from Governor, vote recon:i:izred, bill
amended ordered reprinted and restored to third reading.
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The . ml Iy bl Assembly No.Je) 7‘(\..,.
by M, ' /g/e Calendar No. ,5‘274,_2 Sen. Rept.No. . *

(: A JUL 141977
Fantitled:

3587 LASHF fee

An act to amend the penal lawy, in refation to
promotinag or permitting obscere
performances by chiidren.

Uows rewd the thind time

the President put the question whetlier the Senate would agree to the final passage of said bill. the
sme having been printed and upon the desks of the members in its final form at least thiee calendu
leistarive duve wund 0was decided i the sffirmative. o majority of all the Senators elected voting in
favor thercor and duee-fitths being present, as foliows:

ave Joisl ] wav T ave ol | wav

g 47 | Mr. Anderson | 15 | Mr. Knorr -
o 49 | Mr. fwer 4 1 1 Mr. LaVelle E
- 16 | M Babbush |1 29 | Mr _Leichter | .
b 45 | Mr, L“”C"’V S R S 8 | Mr. Levy . .
18 | Mr Eartosxewrz I 22 | Mr. Lewis }
i 23 | Mr. Beatty o 50 | Mr. Lombardi
; 25 | Ms. ‘Tc//amy 24 | Mr. Marchi
; 33 | mr.perpstem |t | 178 [Mr Marino | :
19 | Mr. B/nom 4—§—— Mr. Maso
- 2T s ecision ) - |28 MF.”McCa// R
T 41 Mr BI’UDO o I 59 Mr. McFarland Ta
>—> 9l wm is. BUI:;?C_IH | st '_-**—- 42 | Mr. Nolan
i P70 M Cfaemmerer _ 27 | Mr. Ohrenstein .
3 S 34 | MrCalandra | e Owens e
- | 21 | Mr. Conklin S B 11| Mr. Padavan |
| 46 Mr. Donovan 60 | Mr. Paterson
_ b6 meDune [ h 183 \Mrperry |
P54 1 Mr Fekert USER - 1 36 | Mr. Pisani
16 | Mr. Farber o 57 Mr. Present
- |44 | M Farley 139 | Mr. Rolison
,,,,,, | 35 | M Fiyno S .,37 i s
| 32 | pir. Gadiber - *“ '-&Fhril\ﬂ:ﬂ.ﬁ( hennerthornl
e B3y M Garclae 2 | Mr., qrﬂlth B.C.
- [ rg | Gazzara I 1 51 Mr. Smlth W T“ T
N 15 | wn Gotd o} 143 | Mr Stafford |
26 | Mr. Goodman CAsUSED “) Mr. Tauriello
. _{_37 B B g | o Lot
- 56 | mr. Gritfin | . 58 | Mr. Volker .
— | 20 | mr. Haperin | 62| Mr. Waider ~
A [wonson 1T T | T T g [ s wanikow

AYES. &S e
NAYS &=

€ Ordered. that the Secretary retum sie bilb to the Assembly with o messapee that the Senane Tos
coticuried inthe passage of the same.,

Digitized by the New York State Library from the Library's collections.
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Enodled:

3587 LASHER-~

An act to amend the penal law, in refation to
promoting ofr permitting obscere
performances by children.

s read the third tme

The President pat the question whethies the Senate would agree to the final passage of said bifll the
same having been printed and upon the desks of the members i its final form ar least three calendin
feentanive dave, and 1owas decided in the affirmarive. o majority of all the Senators elected voting in
favor thereot and three-fitths being present. as follows:
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23 | Mr. Beatty ? 50 | Mr. Lombardi
b | 25 | Ms. Bellamy B 24 | Mr. Marchi
L | 33 | Mr. Bernstein bl 5 | Mr. Marino | 3 -
[ 19 | Mr Bloom 48 | Mr. Mason
T qET i eBeousipnemem| 28 | Mr. McCall e
- 41} Mr. Bruno o 59 | Mr. McFartand
- 9 | Ms. Burstein - 42 | Mr. Nolan
o 7 | Mr. Caemmerer | 27 | Mr. Ohrenstein i
:7 ) i o uz‘ 34 1 Mf Calandra ‘ el (WS o -
2 o ; 21 ‘Mr. Conklin [ 11 MrPadavVaj: o
46 | Mr. Donovan 60 1 Mr. Paterson
. 6| M Dunne 63| Mr. Perry
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N S 10 | M. Fautwr N “ W ) 57 | Mr. Present
o Faa Fdfl!“v e E Mr”.mRohson
L 35 | Mr. Flynn N R 317 v ;;sz
E 32 | M. '//’)e/“ww - 40 | Mr. Sc hermuhom
————— leze - ’x ir. Garcia - m I 2 | Mr, Smtlh BC. |
P 14 | 1r. Gaz. ara | 51 | Mr. Smith, W.T. T
T T 13 U v Gold I 43 | Mr. Stafford
- 1726 | Mr. Goodman | LT;;{@ 1 58 | Mr. Tauriello
T V37 | Mr.Gordon | T 3 [ Mr. Trunzo )
_ 56 | Mr. Griffin | | 58 | Mr. Volker
i 20 | Mr. Halperin .\ | . 52 | Mr. Warder |
4 IVlr Joh nson 38 | Mrs. W/n//mw
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© Ocdeed. thae the Searetary retum snd il o the Assembly with aomessaee that the Senare has
vourred e the passage of the same.
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Assembly No. _3_‘5:2_215
Sen. Rept.No.

Z'm act to amend the penal law,
in relation to sexual perform-

ances by children

“was read the third time

DEBATE WAS HAD THEREDN

The President put the question whether the Senate would agree to the finaf passage of said bill. the
sume having been printed and upon the desks of the members in its final form at least three calendar
leaslative days, and it was decided in the affirmative. 1 majority of all the Senators elected voting in

favor thereot and three-fitths Feing present, as tollows:

AYE |Dist. NAY AYE |Dist. NAY
1 47 | Wr. Anderson 18 | Mr. Knorr
L A9 M. Auer 1 | Mr. Lavalle
16 | Mr. Babbush 29 | Mr. Leichter
45 | Mr. Barclay EXGUSED 8 | Mr. Levy
o i Mr. Bartosiewicz ' 22 | Mr. Lewis
23 | Mr. Beatty 50 | Mr. Lorbardi
25\ Ms. Bellary 24 | Mr. Marchi
33 | Mr. Bernstein Lavustd 5 | Mr. Marino
19 | Mr. Bloom 48 | Mr. Mason
12 | Mr. Bronston 28 | Mr. McCall (v ERI
41 | Mr. Bruno 89 | Mr. McFartand
p 9 s. Burstein IR ER— 42 | Mr. Nolan
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{21 | Mr. Conklin ! 11_| Mr. Padavan -
{46 { Mr. Donovan ‘ 60 | Mr. Paterson _
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I 54 1 Mr. Eckert 36 | Mr. Pisani
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. b3 Mr, Garcia 2 | Mr. Smith, B.C.
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14. {To Senate) Recall of Assemably Bill from Governor.

Btate of New Pork
In Agmembly
Albany Y/
By Mr. /14 hoc
Resolved (if the Senate concur), That a respectful message be sent to the Governor

requesting the return to the Assembly of Assembly bili (No. 3 & ,'7*5') entitled “

AN ACT to amend the penal iaw, In relation to
children :

"y
9
for the purpose of amendiment.
purpos batitusi
[ B
{1 19%7
Sk .,
2 R AT concimeint
Jan N dor AL Spute
/ o v’,. /,“"""{}‘M'
{ i (/ erretary
v ' By order of the Assembly,
) »,
( \3 r ] ? (g (\"/.7 At g
PSR L1 n i, ® N
o L R }
Clerk



i CALENDAR NO. 754

BILL NO. A. 3587-A INTRODUCED BY:. - Mr. Lasher

S.

AN ACT

to amend the penal law, in relation
to promoting or permitting obscene
performances by children.

SUMMARY OF PROVISIONS -

Adds to Penal Law new Article Zo3 "Sexual Performance by
a Child"; to define as crimes:

1.) use of a child in sexual performance - Class C Felony -:prohibits the employment or
inducement of a child under 16 to engage in sexual conduct for a photograph or public
exhibition.

2.) promoting a sexual performance by a child - Class D Felony - prohibits the production,

direction, or promotion of any public exhibition including sexual conduct by a child _
under-16.

Anyone who appears to be under the age of 16 in any sexual performance is presumed
to be under the age of 16.

RATIONALE -  Intended to provide for the prosecution of prcmoters of sexual performances
by children in public exhibitions and magazines.

LEGISLATIVE HISTORY - New Bill,

DERTINENT CONSIDERATIONS - Reports indicate that use of children in magazines,

photographs and movies in the manner prohibited by this bill is harmful to the emotions
and well-being of such children.

It has been argued that this bill will prevent the exploitation of children.

EFFECTIVE DATE - 90 days after bill becomes law.

FISCAL IMPLICATIONS ~  Nore.
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Multiple memorandum received from the
~State Comptroller dated Q_&IUN‘ZG 1977
stating the following bill is of

"No Interest' to the Department of

~ Audit and Control.

‘ka The original memorandmm fi]ed with:

Intro. No. Print No,

1 ‘,

~’f,"" S T
SR AT

- Boun




10-DAY BILL

B=-203 (12/75) BUDGET REPORT ON BILLS : Session YearAm}gzzmw
SENATE NG RECOMMENDATION -~ ASSEMBLY

No. JUN21177  No.  3587-R

Law: Fenal

Title: An Act to amend the penal law, in relation to sexual performances

by children,

The above bill has been referred to the Division of the Budget for
comment. After careful review, we find that the bill has no appreciable

&

effect on Srate finances or programs, and this office does not have the
technical responsibility to make a recommendation on the bill.

We therefore make no recommendation.
/ l/
SR: jh el

6/16/77

Howard F. Mille?ggﬁéPutY Director\f

3



10-DAY BILL

B-203 (12/75) BUDGET REPORTVON‘BILLS Session Year 1977
SENATE NO RECOMMENDATION ASSEMBLY

No. JUL 201877 . No. 3587-C

Law: Penal \

Title: An Act to amend the penal law, in relation to sexual performances

bv _children.

The above bill has been referred to the Division of the Budget for
comment. After careful review, we find that the bill has no appreciable
effect on State finances or programs, and this office does not have the
rechnical responsibility to make a reccmmendation on the bill.

We therefore make no recommendation.

SR:ih

7 STl
7/1%/77 /zizﬁyi?/}i ZiZis

Paul J. Elston, Deputy Director
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THE SENATE
STATE OF NEW YORK

RALPH JUIMARINO
5T+ DISTRICT LEGISLATIVE OFFICE BUILD!NG
CHAIRMAN ALBANY. NEW YORK.12247

COMMITTEE ON CR!ME AND CORRECTION August 2 N 1977 =

. Oy
The Hoeonorable Judah Gribetz Qg}
Executive Chambevr : R
State Capitol
Albanyv, New York 12224
Dear-Mr. Gribetz: Re: A, 3587-~C Child Pornography Bill
s

T am writing to urge the Governor's signature into law of Assembly Bill 3587-C
which is an act to .mend the penal law in relation to sexual performances by children.

The bill expands the crime of obscenity to include those persons who produce,
present or promotc obscene performances in which any person under the age of 16 years:is
depicted. A new scction is added to make a crime the promotion of any sexual performance
by a ¢hild without mandating the requirements of proving obscenity. Sexual performance
and sexual conduct are defined to include actual or simulated sexual intercourse, deviate
xual intercoursc, sexual bestiality, masturbation, sado-masochistic abuse or lewd
exhibition of the genitals. The measure also includes provisions relating to the proof

of age of the child, on recommendations of your staff in order to pass constitutional

Certainly the most controversial portion of this bill concerms section 263.15
promoting a sexual performance by a child. I believe that by making criminal the promotion
of sexual conduct by children, the Legislature has found and determined that conduct
utilizing children to show deviate sexual intercourse, masturbation or sado-masochistic
abuse 15 so abhorrent to the fabric of our society that it should be wvigorously sanctioned.
A substantial public interest exists to prohibit the exploitation of children as subjects
in sexual performances, Studies, research and public testimony are all cnclusive in that
adequate statutes are needed to sanction the purveyors of such material as well as the
parents whe allow their children to appear in such performances. The harm of the emotional
well being of the children who are permitted to engage in this form of sexual perversity

is obvious and I strongly urge the Governor to sign into law Assembly bill 3587-C.

Sincerely,

RM:afp



THE ASSEMBLY
STATE OF NEW YORK

~ ALBANY _CHAIRMAN
CHOWARD L LASHER ittee on Child Care
46T DISTRICT : o
KINGS COUNTY :
2634 WEST STREET V'CE’CHA!RMAN
BROOKLYNINEW YORK 11223 Sub-Committee on
12:2123711387 ‘ Mitcheil:Lams Housing

August 1, 1977

nor Huah L. Carey AUG 3 1977

tive Chambors
ol

N.Y. 12224

Dear Governor Carev:

My bill relating to the use of children in sexual
verformances, A3587-C, is on your desk awaiting your
sianature I would appreciate attending the bill

i coremony when this hill is signed into law.

tislation is vital to the protection of children
the occasion of your signing such a bill is one
T would not want to miss. .

iwocou for vour kind attention to this matter.

Sincerely,

HOWARD L. LASHER :

Member of Assembly

Counsel
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THE ASSEMBLY
STATE OF NEW YORK

ALBANY CHAIRMAN
Committee on Child Care

- HOWARD L.LASHER
4870 DISTRICT

KINGS COUNTY X
2634 WEST STREET VICE-CHAIRMAN

BROOKLYN,NEW YORK 11223 Sub-Committee on
(¢12;237-1387 Mitchell-Lama Housing

August 2, 1977

Hon. Judah Gribetz
Fxecative Chamber
State Capitol
Albany, N.Y., 12224

et Ten Tav Bill
AL, 3587-C

Dear Mr, Cribetz:

in accordance with your request enclosed is a copy of
a memorandum in support of the above captioned bill.

Yours very truly,

g{?%dfzéf“ ,/%zzxzzig

ANTHONY S. "“dANTORE
Counsél, Committee on Child Care

enclosure

ASC:eg



THE ASSEMBLY
STATE OF NEW YORK
ALBANY

PHILIFP B. HEALEY
ASSEMBLYMAN 1'% A. D
ALBANY, NEW YORK 12224

August 4, 1977

The Honorable Hugh L. Carey
Governor of New York
Executive Chambers

Albany, N. Y. 12248

RE: Bill #3587 Lasher
Dear Governor Carey:

I urge that you sign the above-mentioned
legislation. Few other programs precede the reguire-
ments that government protect the innocent. In this
legislation children are protected from being sexually
exploited.

I do not feel a concern that the constitution-
ality of the matter is particularly germane. What is
important is that we, as a State, making a statement to
all, will not allow children to be abused. Letthe courts
decide as to the legality, if they are required to do so.
But let us say, as the Legislative and Executive Branches
of the New York State Government, that we stand up for the
human rights of children. Please sign the bill.

Best w%ﬁﬁes,
ya v

[

/Z’/f y/’/I - /!‘LL& _/'/

o Ph;iip B. Healey//{
PBH:h Agsemblyman 11lth A,D,

oo
=
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THE ASSEMBLY
STATE OF NEW YORK C- 910 o 77

AL.BANY Q
CHARMAN

Committee on Child Care

HOWARD L.LASHER

46T DNSTRIT O
KINGS COUNTY
VICE-CHAIRMARN
2634 WEST STREET _'CE C !
BROOKLYN,NEW YORK 11223 Sub-Committee mj
(21212371367 Mitchell-Lama Housing

June 20, 1977

Mr. Judah Gribetz
Counsel to the Governor
Executive Chamber
Albany, New York

Assemblv Bill 3587-B
Ten Day Bill

Dear Judah:
Enclosed is a memcrandum in support relating to my bill on
child pornography. Also enclosed are copies of various

editorials on the same subject.

I respectfully request that the Governor approve Assembly Bill
3587-B.

Sincerely, /;7
—7 ;D
7 7 i
7 Qi'l—f/‘*' A, V’—d'u —t—

i

HOWARD L. LASHER
Member of Assembly

enclosure

HLL:eg




STATE OF NEW YORK  JyN22 1977
ALBANY

JAMES W.oMCcCABRE, SR.

ASSEMBLYMAN

COMMITTEES

12370 DISTRICT LOCAL GOVERNMENTS, CHAIRMAN

HOME 127 MASSACHUSETTS AVENUE MENTAL HEALTH, VICE CHAIRMAN
JOHNSON CiTY, NEW YORK 13790 EDUCATION

CBOTE T

8s5ca

DISTIRICT OFFICE
EINGHAMTCN STATE OFFICE BUILDING

BINGHAMTON, N

BO7 773

EW YORK 133201

-7895 June 21, 1977

Hon. Hugh L. Carey
Governor of New York State
Executive Chambers
Capitol Building
Albany, New York 12224

Re A 3587-B, Lasher
Children in Pornography

Dear Governor:

May I make a special appeal to you on behalf of the
above-referenced bill that is on your desk. It addresses
a crime in our society that must make God almcst weep at
the results of His human creation born of His infinite love.
New York State must proclaim the official state revulsion at
this heinous activity by the peddlers of pornography. This
111 does that. I have a bill on the same subject, but I
deferred to the judgment of the Codes Comnittee that Mr.
Lasher's was the better bill. With all my being,; I urge
you to sign the bill. I know you share my great concern
for the welfare of our children.

1 am enclosing my February 2, 1977 news release that
briefly reviews the problem.

My best personal regards.

Slncermly,

7
L/zwx ,41( :£%{£<-N\M

JAMES W. MC CABE, SR.
ice Chairman
Committee on Mental Health

JWM: ay
encl.
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MEMORANDUM IN SUPPORT

A. 3587-B by Mr. Lasher

Purpose of Bill:

To eliminate the sexual exploitation of children by establishing
strict criminal sanctions against individuals who induce children
to participate in sexual performances and who profit from the
distribution of such material.

Summary of Provisions:

The bill adds a new Article 263, Sexual Performance by a Child,
to the Penal Law to establish the crime of "Use of a Child in

a Sexual Performance", a class C felony, prohibiting a person
from employving a child under sixteen yvears of age to engage in
sexual conduct in a play, motion picture, photograph, dance or
other exhibition. Two similar sections-both class D felonies-
would prohibit anyone from promoting sexual performances by
children having knowledge of the character of the material. One
section would require the performance to be obscene as defined
by the Penal Law. A rebuttable presumption of age based upon
the appearance of the child is established. An affirmative
defense that the defendant in good faith reasonably beiieved

the child to be of age would be created. Also, if the defendant
is merely a peripheral employee and not a primary participant in
the production or promotion of the sexual performance, an affirm-
ative defense would be allowed. 2 separability clause is added
to provide for constitutional challenges to any part of the
article.

Statements in Support:

One cannot belabor the need to make every attempt to prevent
children from being sexually exploited and to eliminate the
child pornography industry. Prosecuters have lamented the

lack of adequate criminal statutes to effectively prosecute
the producers and distributors of child pornography. This bill
closes that gap and establishes severe penalties for such
crimes.

Although one promotion section of the new Article is based on an
obscenity standard, the primary intent of the Article is to make
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the inducement of children to engage in sexual performances

and the promotion of such material absolutely prohibited. It
is irrelevant to the child whether or not the material is
obscene or has a literary, artistic, political or social value.
In essence this Article would make material containing children
in sexual performances, no matter what the purposa, against the
public policy of this State.

The rebuttable presumption of age based upon appearance is nec-
essary since it is almost an impossibility for District Attorneys
to establish the age of unknown actors in photographs or movies
brought from outside of New York State. As a general rule, even
where knowledge is an element of the cffense, knowledge of age

1s not a necessary vart thereof unless specifically provided.
[Penal Law, Section 15.20(3)] 1In addition, a defense based on
lack of knowledge must be specified in statute. The bill,
although creating a presumption of age, does make provision for
an affirmative defense.

Fiscal Implications:

None



Memorandum in Support

A 3587 by Mr. Lasher

AN ACT to amend the penal
law, in relation to saexual
performances bv children

Purpose of Bill:

To impose criminal penalties against individuals who use childrer in
sexual performances and who promote such materia’s

1iary of Provisions of RBill

.
!

ey b1ll adds a new Article 263, Sexual Performance By A Child.
to the PMenal Law which would establish the crimes of Use of a <hild
in a Sexual Performance (Section 263.05), Promoting an Obscene
sexual Performance by a Child (Section 2€3.10), and Promoting a

Sexual Performance by a Child (Section 263.15). Persors who
reasonablyv believe that the child appearing in the periormance 1is

sinteen vo

s of age or older or persons who are tangential

in the crimes would have an affirmative defense to
vrosecution. Provision that certain evidence is admissible to prove
the age of & child is also made in the bill.

DarTiervnancs

Statement in Support

The appearance of children, even as young as eight years of age,

in sexual verformances has been widely deplored as the increase in
nroduction of such pornographv has become apparent. District

ak ive indicated that the present obscenity statutes do not
~rovide adecuate criminal sanctions against persons who use children
in this manner or against those who profit from the sale material

in which children are sexually exploited.

1

TOornevs



MEMORANDUM

STATE OF NEW YORK
DIVISION OF CRIMINAL JUSTICE SERVICES

TO: Judah Gribetz

FROM: Robert Schlanger
DATE:  July 27, 1977

RE: Ten-Day Bill A.3587-C
Purpose

To add 2 new Article 263 to the Penal Law, defining a number
of felonies relating to sexual performances by a child under
16 vears of age. :

Discussion

We have heretofore commented on the predecessor of the instant
bill (A.53587-B) and pointed out what we considered to be major
deficiencies therein. Our most serious criticism was reserved
for that portion of the proposal that established a presump-
tion that a person who appears to be under 16 years of age is
in fact under that age. Primarily because of that objection-
able feature we recommended disapproval.

The instant amended version deletes the presumption and
substitutes a section on how proof of age of the child may be
introduced. This deletion removes the objection that was

most responsible for our recommendation of disapproval. Though,
as we pointed out in our prior memo, the bill contains other
questionable features, they are not of sufficient weight to
compel our adherence to rr former recommendation.

Recommendation

Approval.



Memorandum

SHICU SERVICES
July 5, 1977
T0: Judah Gribetz
FROM: Robert M. Schlanger

SUBJECT: Ten-Day Bill A.3587-B

PurEose

To add a new Article 263 to the Penal Law, defining a number of felonies
relating to sexual performances by a child under 16 years of age.

Discussion

This bill comes in the wake of recent publicity about the alleged wide-
spread use of children in pornographic films. Particularly shocking have
been the stories of parents who used or permitted the use of their children
for such purposes. The legislative reaction, as evidenced by this bill, has
been harsh.

The bill presents a considerable number of substantive and technical
problems, the most prominent of which are:

The thrust of section 263.05, Use of a Child in a Sexual Performaunce,
is not very clear. Presumably, this is the provision under which the most
cgregious concduct, i.e., a parent offering or permitting his child to appear
in a pornegraphic performance, would be dealt with. We assume that the word
"consents" (p. 2, 1.49) is intended to cover this conduct but we are not sure.

It takes considerable study of sections 263.10 and 263.15 to distinguish
the subtle difference between these Class D felony crimes. Apparently, in
263.10 the elements are (1) an "obscene'" performance and (2) sexual conduct
by a child within that performance. The elements of 263.15 are (1) any per-
formance (not necessarily obscene) and (2) as in the first section, sexual
conduct by a c¢hild within it. It could therefore be argued that 263.1C is
unnecessary since the conduct defined therein already falls within the broader
scope of section 265.,15. Perhaps the draftsman lacked confidence in the con-
stitutionality of section 263.15 since under it, the crime could be predicated



oran unebscence performance with real artistic values which happens to countain
one short scene involving sexual conduet by a chid. Theoretically, a gift of

a fine book containing one photograph of sexual conduct by a ¢hild would subject
the donor to prosecution. This may explain the inclusion of the severability
provision in bi{ll section 3. 1If section 263.15 should fall, then 263.10, which
appears to be comnstitutionally acceptable, would survive,

The most serious deficiency concerns the presumption in section 263.20
(1) that a person "who appears to be" under 16 is in fact under 16 years old.
Though rebuttable, this presumption is probably invalid. The concept of a
presumptien in criminal cases has been closely and carefully circumscribed

by decisional law because of the danger that it might unfairly shift the
hurden of procft.

Fundamentally, a presumption may be appropriate when proof of the fact
presumed would cast so onerous a burden upon the prosecution as to be almost
insupportable. Then, the fact presumed must be so related to the facts that
are proved that the presumed one "assures a reasonably high degree of pro-
bability" that the presumed fact follows from those proved directly. (See
¢.g., People v. McCaleb, 25 N.Y.2d 394). Finally, the burdem of rebutting
the presumption which, for all practical purposes, is cast upon the defen-
dant, should be one which the defendant can bear with relative ease.

The age presumption in this bill falls far short of meeting these stan-
dards. ‘The rationale for it, as stated in the sponsors' supporting memo, is
that:

"Movies and other obscene materials which are produced outside of
New York State are extremely difficult to trace and therefore
would present an impediment to obtaining proof of age. However,
no harsh burden would be required of those persons who produce

such material to prove the age of the c¢hild involved." (emphasis
supplicd).

Even if accepted as valid, the statement is misleading. If only "producers”
child porn were subject to prosecution, the presumption might be conceptually
acceptable.  But the fact is that these crimes are more broadly directed at 'pro-
moting', not merely producing, the objectionable material. As defined in 263.00
{5), promoting covers every conceivable way in which the material may be made cor
disseminated. If the defendant were, for example, a movie theatre operator or
a bookseller, his inability to rebut the presumption would be at least as diffi-
cult as the prosecution's ability to prove the presumed fact.

of

The relationship between the fact presumed (age 16) and the fact proved
(appears to be l6b-years old) is not so compelling as to support the presumption.
Obviously, if the child appears to be seven years old, we may safely presume that
it is under 16. But when the subject's appearance is that of a fairly mature
voung porson there is certainly no "reasonably high degree of probability'" thau



he or she is in fact under 16 years of age. After all, there is no generally
accepted standard of what a l6-year old looks like. Varying rates of physical
raturacion commonly cause l4-year olds to look 17 and vice versa. Therefore,
the tact that must be proved (appears to be under 16) may often be of such
tenuous validity as to be legally unacceptable as a basis for supporting the
presunption.

There are those who may arguc that we should not be so solicitous of the
interests of such despicable characters as child porn promoters; that if the
prasumption is legally infirm, let that be-established by the courts. Of course,
it is the courts that would ultimately resolve the legal questions, but the pro-
blem with this legislation is one ¢f a lack of fundamental fairness. Even child

porn-promoters should not be subjected to prosecution on such an ill--conceived
premise.

Recommendation

We support the effort this bill represents to address a detestable condi-
tion that is all too prevalent. However, in view of its many deficiencies, we
believe that the Governor should disapprove it.



STATE OF NEW YORK
QFFICE OF COURT ADMINISTRATION
270 BROADWAY
NEW YORK, NEW YORK 10007

JUN22 1977

RICHARD . BARTLETT MICHAEL R, Juvilss

STATE ADMINISTRAT:IVE JIDGE COUNSEL

June 21, 1977

Honorable Judah Gribetz
Counsel to the Governor
Executive Chamber

State Capitol

Albany, New York 12224

Re: Assembly 3587-B
Senate 2743-B

Dear Mr. Gribetz:

This will acknowledge receipt of your request for
comment on the above-designated legislation.

~his bill would amend the penal law by adding a
new article, article two hundred sixty-three, making it a
crime to exploit children as subjects in sexual performances.

This office is taking no position cn the bill be-
cause it does not relate to court administration.

Sincerely,

Michael R. Juvilgr
/

MEJ:1v



NEWS RELEAGE February 2, 1977

dJanos W, MoCabe, Sr.
123d Asscembly District

RE: Bill to deal with exploitation of childrenk
by manufacturers and: peddlers of pornoyraph

During my recent hearings around the state on mental health and the
state's efforts to control alchohol and substance abusc, on two
occasions we received testimony from Dr. Judianne Densen-Gerber, the
director of Odyssey House Institute, a nonprofit organization for
troubled youths. Dr. Densen-Gerber is a noted lawyer-psychiatrist.
Part of her testimony was a shocking recital of the ways in which

children between age 3 and 13 are used by profiteers in pornography.

Dr. Denscn—-Gerber's testimony left me utterly speechless and almost
physically 11l. Her revelations about this callous, wanton sexual
cxploitation of little children have haunted me ever since her
appearances before the committee. As evidence of what she reported,

she invited me to look through several magazines, entitled Mo,

Wudies. The magazines were so revolting that I had to skim them to
keep from becoming ill. To accompany these magazines, Dr. Densen-
Gerber reported, there are films depicting explicit sex acts by

c¢hildren and decks of playing cards with nude children on the backs

of the cards.

These various publications are readily available, the doctor said,

for purchase ln Tines Square in New Yoxk City and around the state

and beyond where so-called adult books are peddled. It is iwmperative
that we respond as a society to Dr. Densen-Gerber's observations

that our communities are permitbing commercial child pornography and
that socicty's sickest members are boing permitted to sexually exploit
children, cven as young as 3 years old. The doctor's challenge to us

to act to stop this most hcinous kind of activity cannot go unanswered.




. Benson-Cerber is very concerned as a mobther of four children,

as o lawyer, as a pnychiatrist ministering to troubled youths, and
oo haman being.,  Bvery docent person must be equally concoerned,
Certainly, everyone interested in mental health and morality must

ba deeply concernced,  We can all recall the revulsion we expoericnced
as the bizarre, animal-like crimes of the Charles Manson "fawily"

in California were revealed., Many of us have wondered how our society
can produco such non-human, amoral, ropulsive people who prey on the
rost oib us.  Permitting pzople in our midst to get rich by the scrual
exploitation of children may be a part of the answer. The Charles
Mansons of our world may be the products and victims ¢f the money-

making schemes of those whose only God is money.

) o o fiooe ™
Information from Dr. Densen-CGerber indicates that €876866-boys, eight
to sixteen years of age, in the New York City Metrcpolitan area have
been involved in this secawmy operation. She estimates that o like
number of ¢girls are also being so used. It is not clear how the

manufacturers of these films and printed materials get these children

in their clutches. Incredible as it may seem, it is possible that
some parents are selling their children to profit from such a dis-
gusting operation. These apparently are American children, not

imports from abroad.

I am preparing a bill for introduction in the Assembly the wook of
Pebruary 7th to deal with this serious problem. The bill amends the
Penal Law to define the crime of the use of children under 18 in the
manufacture or promotion of offensive sexual material. It designates
thig crime as a Class D felony. Sentencing for a Class D felony gives
the judge several options: unconditional discharge, conditional dis-
charge, five yecars' probation, an indeterminate sentenca with a
pdrcimwn of sovon yoars, an indetervminate sentence decided by the

givision of parole, and a definite sentence of on2 yeaxr or icss. I
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don't know whether $his is the best bill that can be written Lo deal

with thoe problem. If a better bill comes along, I will be pleasoed

to have it move in place of my bill. I want to see passed tha most
effective law wo can write. At the very least, the introduction of
my bill will generaite active discussion of the urgent matter by the
appropriate committees, Child Care and Codes. I am optimistic that

eoffective legislation will bz passed this session.

Unless these pernicious peddlers of child pornography are prevented
from preying on unsuspecting children, we will all have to share in
the responsibility for unleashinyg on society thousands and thousands
of amoral, sexual monsters to prey on innocent victims. Children
hired and trained in such schools of explicit, sick sexuality will
crmerge almost certainly as adults hopelessly and dangerously mentally
ill. Their capacity for violent, sexual crimes will be almost un-— |
limited. Dr. Densen—-Gerbesr has done a great service in highlighting
this problem. Socicty must respond ar fast as possible. I invite all
individuals and groups interested in a meoral soclety, in the welfare
of children, in the welfare of families, in the mental health of all
poople to join the f£ight for immediate, effective legislation to
wipe out the moral leprosy fostered by these monstrous paddlers of

child pornography.

y i ' /7
e s ﬂ/l'“fwﬁfcﬁéy
R r

JIAMES W. MC CABE, SR.
"Vice-Chairman of Mental Health

i
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STATE OF NEW YORK
OFFICE OF COURT ADMINISTRATION

270 BROADWAY
(&I NEW YORK, NEW YORK 10007

=
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RICHARD J, BARTLETT MICHAE L R, JUVILER
STATE ADMINISTRATIVE JUDGE COUNSEL
July 26, 1977
. JUp oo
Honorable Judah Gribetz R4

Counsel to the Governor
Execative Chamber

State Capitol

Albany, New York 12224

Re: Assembly 3587-C
Dear Mr. Gribetz:

This will acknowledge receipt of your request
for comment on the above-~designated legislation.

This bill would amend the penal law, in relatiocn
to sexual performances by children.

This office is taking no position on the bill,
because it does not relate to court administration.
The constitutionality of new section 263.15 of the
Penal Law (promoting a sexual performance by a child)
would have to be determined in an appropriate judicial
proceeding; the issue is particularly serious if the
section were applied to a non-obscene motion picture
not produced in New York State.

Sincerely,

Ttled 2o S

MRJ :mv Michael R. Juviler

.,




Juane 24' 1977

Renee 1L, Tooley

Legal Assistant
Guggenheimer & Untermyer
80 Pine Street

mMew York, New York 10005

Re: Senate - Assembly Bbill
S 2743-B, A, 3587-B

bear lis, Tooley:

This bill is exceedingly troublesome on a number
of qrounds.

A.,) The draftsmanship is deficient. Aside from
tne bLill's odd construction, I note that the definitional
section (263.00) defines "simulated” conduct in terms of
an “obscene sexual performancz® with reference to "material
which is obscene.® But "“sexual performance® is defined as
"sexual conduct", which in turn is defined as including
"actual® or "simulated" conduct. Accordingly, the crime
of Prometing a sexual performance by a child (263.15) would
appear not to authorize prosecution for simulated, non-
obscene sexual conduct, while the crime of Promoting an
obscene performance by a child would appear not to authorize
a prosecution for actual, non~obscene sexual c¢onduct. It
is therefore apparent that pleading proper charges under
tnese statutes will turn on extraordinarilv subtle questions
cf proof, which in the overwhelming majority of cases will
be equivocal on the issue of actual or cimulated conduct,
The suggestion manifestc itself: why doesn't the legislature
merely upgrade the penalties under section 260.10(1l),
Endangering the welfare of a child? Such an approach would
circumvent entirely the endlessly complex constitutional
issues of obscenity theories and require no distinction
between simulated and actual sexual conduct.



¥4s. Renee L, Tooley -2- June 24, 1977

B.) A more serious deficiency of section 263,0%,
Use of a child in a sexual performance, is the absence of
a scienter requirement in connection with the content and
character of the performance. As this statute is drafted,
a parent who has given permission to a child to appear in
2 school production of Romeo and Juliet could b2 prosecu=~
ted i1f, without the parent's knowledge, the production
involves "innovative® or "modern® sexual elements in the
staging., The statute seems to establish a strict liability
standard. On the other hand, Section 235,00 dealing with
obscenity offenses, specifically includes a scienter
requirement.

C.) 2 further deficiency is the presumption that
& person who appears to be under sixteen shall be presumed
to bLe¢ under sixteen if the defendant by a preponderance of
the evidence doesn't establish that the child is in fact
over sixteen, In New York, age can be established by
visual inspection, but as the grossness of deviation
aecreases, the standard becomes impossible to apply fairly.
Ay ochild in fact over the age of 12 can in most cases
not Lo definitely distincuished, v1sually, from children
i tle age group 12 - 16, 4 presumption's validity is
gensrally based on the proposition that the defendant
nossceses the factual proof to rebut the presumption, Thirs
clearly doss not obtain in the case of "promoting®™, wherc

ti. dofendant accuned of showince @& f£ilm or selling a
rict\"rayu would have no more access to the child performer
in the material than the rrosecution, hdditionally,

constitutional questions suggest themselves. The Jpjted
States Supreme Court in Mullaney v, Wilbur, 421 U.S. (84
(1°75) and Patterson v, New ¥Ori, U.E. (1977) harc
e e MRt i
ruled that a state may not require a defendant to bear ar
ultimace burden of persuasion with respect to an element cof
a crime, in connection with statutory affirmative defenses.
It is arguable that this logic applies to statutory presump-
tions as well, and particularly where the critical element
of a felony, the ace 0f the child, may be established by thc
prosecution merelv v "appearance,” The mixing of the
:ption and trhe affirmative defense of good faith reasona! ! .

={ that the chlild was over 1€ will invoke evidentiary

n burden of proof that will take vears for the triail
ellate courts of the state to dispel,
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D.,) The affirmative defense under 263,20(3)
inexplicably covers ticket takers, cashiers, candy counter-
men, projectionists, spotlight operators and other non-
managerial employees in a motion picture theatre, but not
the same class of persons in a playhouse. This does not
appear to be a rational distinction.

In summary, the bill is poorly drafted and un-
sound in structure and design. The broader constitutional
issues on First Amendment grcunds need not be addressed.

Very truly yours,
Fenneth Conboy

Assistant District Attorney
In Charge of the Rackets Bureau

KCspan



STATE OF NEW YORK I

SPECIAL STATE PROSECUTOR FOR NURSING HOMES
HEALTH AND SOCIAL SERVICES
270 BROADWAY. NEW YORK. N. Y. 10007

[212] 488-2600
CHARLES J. HYNES
eputy Attorney Seneral

August 1, 1977

Judah Gribetz, Esq.
Counsel to the Governor
Executive Chamber
Albany, N. Y. 12224

Re: A. 3587-C

Dear Judah:

This will acknowledge receipt of your request for
comment ¢on the above-designated legislation,

I supported enactment of this bill, with some serious
reservations, prior to its recall from the governor and
subsequent amendment. My reservations principally concerned
the constitutionality of prohibiting the involvement of
children in sexual performances which do not meet the
traditional tests for obsenity. I continue to believe that
this is a serious constitutional question which can only be
resolved by the courts.

The prior bill also presented some drafting problems,
one of which is resolved by this amendment. The current bill
eliminates the presumption that one who appears to be a
child under sixteen is so, and instead provides -- perhaps

unnecessarily -- that age is a fact to be proven under the
traditional rules of evidence. This amendment is an
improvement.

truly yours,

J. Hynes
Attorney General

CJH :mk



STATE OF NEW YORK
OFFICE OF THE SPECIAL PROSECUTOR

2 WORLD TRADE CENTER. NEW YORK, N. Y. 10047

2
OUN P KEENAN
SCHAL PROSECUTOR

TEL: 212-466-1250
ULz 197
July 27, 1977

Honorable Judah Gribetz
Executive Chamber

State Capitol

Albanyv, New York 12224

RE: ssembly 23587-C

nA

Dear Mr. Gribet=z:

At the request of Mr. Keenan, I have examined the
abcve-mentioned proposed legislation, which addresses the
problenr of the use of children In obscene material. The
proposed bill is a definite improvement over the bill
previously presented. In the new bill, the questionable
presumption--that a person who appears to be less than
sixfteen years old shall be presumed to be less than sixteen--
has been removed, and a provision has been added which
clarifies the method of prcof of age of the chilld.

The proposed statute is sure to engender constitu-
tional challenge, particularly in view of the fact that the
proposed Section 263.05 would prohibit use of a child in
any sexual performance, whether obscene or nct. But the
i1l would probably withstand such a challenge, and in any
avent the severabilility clause would help insulate other
nortions of the bill from attack.

In view of the importance of the subject matter,
, he reasons stated above, this Office supports the
passage of this bill.

Very- truly y urgfv Sy
.. ,~‘/ '// Lay ,.¢  ”
/ L/?\;L».»‘X] Ak / (3)
TAD/ e THOMAS A. DUFFY zl/ TRA
Specilal Assistaht/ Attornev

General
Chief, Appeals Pureau



STATE OF NEW YORK

SPECIAL STATE PROSECUTOR FOR NURSING HOMES
HIZALTH AND SOCIAL SERVICES
270 BROADWAY. NEW YORK. N. Y. 10007
1212] 488-2600

CHARLES J. HYNES
teputy Attorney Generai

June 21, 1977

Judah Gribetz, Esq. FARHG € 4 4ry s
Counsel to the Governor JUN 2 471977
Executive Chamber
Albany, NY 12224

RE: A 3587-B

Dear Judah:

This will acknowledge receipt of your request for comment on
the above-designated legislation. This bill would amend the
Penal Law by creating three new crimes involving sexual perfor-
mances by children.

Proposed Section 263.10 would provide that a person is
guilty of a class D felony if, knowing its character and content,
he produces, directs or promotes any obscene performance which
includes sexual conduct by a child less than sixteen years old.
There appears to be no constitutional impediment to this statute
because anyone guilty of violating it would already be guilty of
obscenity in the second degree (Penal Law Section 235.05) and the
element of participation by a child would simply raise the degree
of the crime. The prosecution would not have to show that the
promotor krew that the participant was less than sixteen years of
age, but it is an affirmative defense if the promotor can show
that he reasonably believed that the participant was of age.
What is unclear, however, is the meaning of the provision that a
person "who appears to be under sixteen years of age" is presumed
to be so. Does the presumption arise simply from the testimony of



a single witness as to his subjective perception, or must appearance
be judged by the jury from objective facts such as the physical
presence of the participant himself. Depending upon how much and
what kind of evidence is required to raise this presumption, it

may well be that the rule impermissibly shifts the burden of

broot on the question of age to the defendent.

Sections 263.05 and 263.15 invcoclve the use and promotion of
a child in a "sexual performance." This term is defined as a
performance or part thereof which includes sexual conduct but
which 1s not necessarily obscene under the constitutional tests
of Miller v. California, 413 U.S. 15 (1973). The United States
Supreme Court has held that material which is not obscene for
adults may be kept from minors under a statute which "adjusts the
definition of obscenitv" in terms of appeal to the prurient
interests of minors. Ginsberg v. New York 390 U.S. 629, €38
(1968). Although the decision stressed the right of the state
to protect the well-being of its youth, 390 U.S. at 640, the
Supreme Court has never addressed the question whether a performance
involving sex can be judged on different criteria when a child is
a participant. The constitutionality of sections 263.05 and
263.15 will have to be determined by the courts and very likely
by the Sunreme Court.

Scction 263.05 also contains one confusing term. It makes a
person guilty of a class E felony if he consents [sic] a child
less than sixteen years of age to engage in sexuval performances.
Persumably this is meant to refer to consent by a parent, guardian,
or other person with responsibility for the child and not merely
to a member of the audience who consents to see the performance.

In short, the bhill is far from unassailable, but because of
the severability clause in section 3 of the bill none of the
above considerations is likely to vitiate the entire bill. The
problem of child pornography is a serious concern and I therefore
recommend that the governor sign the bill into law and leave to
the courts the difficult guestions of constitutionality and
interpretation.

Very. truly yours,
{

J. HYNES
Depu Attorney General
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STATE OF NEW YORK
OFFICE OF THE SPECIAL PROSECUTOR

2 WORLD TRADE CENTER, NEW YORK, N. Y. 10047

JO2HAN F KEENAN

TEL 212-466-1250
SPEUIAL PROSECUTOR

June 30, 1977

Henorable Judah Gribetsz
Executive Chamber

State Capitoel

fltvany, New York 12224

RE: Senate 2743-B
Assembly 3587-B

Cear Mpr., Gribetz:

The legislation would add a new article to the penal
law creating three crimes, Use of a child In a sexual
perforrnance (§263.05), Promoting an obscene sexual performance
by a c¢hild (§263.10) and Promoting a sexual performance by
a child (§263.15), and would create a presumption and
affirmative defense (§263.20) applicable to the new crimes.
These new crimes would penalize those who participate in the
preduction of sexually explicit material involving children
under sixteen years of age and those who promote such
material by manufacturing, selling or exhibiting 1it.

Such legislation is an important step toward eventually
cut such vicious, loathsome and socially detrimental
tv.
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Serious constitutional flaws, however, are presented
by the provisions of section 263.20. The section creates
a presumption (subd. 1) and an affirmative defense (subd. 2).
Subdivision one of the section provides that "a person who
appears to be under the age of sixteen years in any obscene
sexual performance shall be presumed tc be under the age of
sixteen years." In the first instance, the basic fact that a
pverson appears to be under the age of sixteen 1s vague and
not sufficiently susceptible to definite proof. Secondly,
in order for the presumption to pass constitutional muster
there must be "'a reasonably high degree of probability' that
the-presamed fact follows from thcse proved directly"
(Pevple v. Leyva, 38 N.Y. 24 160, 166). Assuming that a
prosecutor could successfully establish that a person appeared
to be under the age of sixteen years, 1t 1s open to serious
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Honorable Judah Gribetz -2- June 30, 1977

question that such a fact carries with it "a reasonably
high cegree of probability"” that the person is actually
less than sixteen years of age. This is particularly
true when it is realized that a well known attribute of
many serious performers is that thev appear and often
endecver to appear younger than thelr true age. Additionally,
it is well recognized that children develop physically

at widely varying rates. Perhaps the constitutional
oroblems presented by the present language of subdivision
ore could be alleviated by a lowering of the age of the
cnildren whose performance is proscribed and a more

rrecise dezceription of them In terms of anatomical
characteristics.

Subdivision two of section 263.20 provides that
"it shall be an affirmative defense that the defendant in
pood faith reasonably believed the person appearing in
the performance was sixteen years of age or over." If
this affirmative defense ccmes into play in a case where
the presumption provided feor in subdivision one is used
¢ establish a prima facie case, the affirmative defense
111 be @ clear violation cf the constitutional rule that
1§ stie

X tte may not cast a burden upon a defendant to disprove
an .s.ev*W'W element oP the crime charged (Mullaney v. Wilbur,
227 U0, o84 and Pattersen v. New York, U.S.

©1 Cr.L. 31LLEY.

Although section three of the legislation proviues
that the provisions of article 263 shall be severable, the
seriocus constitutional flaws presented by section 263.20
militate ageinst positive executive action.

Veny truly yours, /ﬁv’[
j / A

i\;qﬁnc>L/ﬁiﬁ
TADS el THOMAS A. DUFFY, qt S
Special Assistart A ébrnev
General
Chief, Avpeals Bureau
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STATE oF NEW YORK AUG & 67y
OFFICE OF THE LIEUTENANT GOVERNOR
ALBANY 12224

MARY ANNE KRUPSAK

gurEnant GovernGs

August 5, 1977

~

Hororable Hugh L. Carey
Executive Chamber

The Capitol

Albany, New York 12224

Dear Hugh:

The shocking exploitation of children through sexual activity
by adults must be addressed by the State of New York which bears the
responsibility to protect the well-being and interest of our children.

A bill, A3587C, is before you now that would amend the penal
law by creating three new crimes in relation to sexual performances
by children. I believe that this bill can be a vital tool %o protect
against this heinous exploitation which damages not only the emotional,
psychological and physical health of our children, but the integrity
of our society's moral and ethical principles.

Dr. Judianne Densen-Gerber, President of Odyssey Institute has
stated "There is no obscene or non-obscene burning, flaying, or
beating of a child, likewise there is no obscene or non-obscene
sexual performance. Every use of a child for exploitive sexual needs
of an adult is obscene by definition."

I agree with Dr. Densen-Gerber wholeheartedly that obscenity in
such a cruel and irresponsible form must be dealt with immediately by
the State,

While I know that objecticons to this bill have been raised both of
a technical and constitutional nature, I believe the over-riding issue
which initiated legislative action strongly argues for its approval.
I therefore urge your favorable consideration.

Sincerelyp,

0 ——

NEW YORK OFFICE: HARLEM STATE OFFice BUILDING.163 WEST 1258« STREET, NEW YORK ,NEW YORK 10027

WesTERN NEW YORK OFFICE 67 CHESTNUT STREET.&™ FLOOR ROCHESTER NEW YORK 14604



StatTe or New YORK JU
3 SR
DEPARTMENT OF Law N2 21g (7
ALBANY 1222-1

LOUIS J LEFKOWITZ

MEMORANDUM FOR THE GOVERNOR
Re: Assembly 3587-B

The purpose of this bill is to amend the penal law in order to
prohipii the use of a child under the age of sixteen in an obscene
sexual performance and the promotion of such use.

This bill takes effect on the ninetieth day after it becomes law.

The bill adds a new article, article 263, to the penal law,
defining several new offenses, including use of a child in a sexual
performance (class C felony), prcmoting an obscene sexual performance
by a child (class D felony) and promoting a sexual performance by a
child. The terms "obscene sexual performance", "deviate sexual
intercourse" and "sado-masochistic abuse", are defined in accordance
with existing definitions in the penal law. The bill also includes a
repbuttaile presumption that anyone who appears to be under the age of

sixteen in an obscene sexual performance shall be presumed to be under
sixteen.

Your Excellency may wish to note that the definition of "promoting"
verformances is very broad. An exclusion is provided for innocent
employees in a motion picture theatre, but no corresponding exclusion
is provided for persons who serve in a comparable capacity where books
and magazines are sold. Proposed Penal Law, § 263.15, creates a
class D felony, promoting a sexual performance by a child, which
prohibits such promotion without regard to whether or not the
performance is cbscene. It would appear that legal challenge to this
section can be expected.

This bill is identical to S. 2743-B. Legislation that was somewhat
similar, although less comprehensive, was introduced in the 1975-1976
legislative session (S. 2004, A. 2198), but remained in committee.

I find no legal objection to this bill.

Dated: June 29, 1977

R‘e S d '
e
P (¢¢¢KW
LOUIS !

Attorn
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23 June 1977

The Honorable Hugh 1., Carey
Governor

Iixecutive Chamber

State House

Albany, New York 12224

Dear Governor Carey:

I understand that you have uccess to my letter to the Honorable
Assemblyman Howard Liasher concerning the legislation abuse of minors
in sexuni performance which is causing deep concern by librarians in this
state. Therefore I will not repeat those statemenis here.

However, I thought it might assist you in your deliberations to have
'‘Statement on Legislation To Control Sexual Abuse of Minors" passed
unranimously by the Council of the American Library Association in their
97th Annual Conference in Detroit. The Council is an elected, representa-
tional body drawn from the 34, 000 member association empowered to make
policy statements of concern to librarians in the United States.

Most respecifully,

Assistant Dean

New York Library Association
Intellectual Freedom & Due Process
Committee

GRS/hsn

Ci,

cor Ldudah Gribeets, Ksq.
Paul Joy:i, INsq.

LAWHENCE BB A EATHEERANE, NEW YORK TH2an PRELATHOBG- 0 Y
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STATEMENT

My name is John C. Keeney and I am Deputy Assistant Attorney Goneral
in the Criminal Division of the Department of Justice. It is a pleasure to
appear before you today to discuss the position of the Dé;grtment of Justice
on several bills which would prohibit the sexual exploitation of children
and the transportation and dis.:-mination of photographs or films depicting
such exploitation.

H.R. 4571 and H.R. 7093 amend the Child Abuse Prevention and Treatment
Act (42 U.S.C. 5101-5106) by adding proposed sections 8, 9 and 10. Section
8 provides a fine of not more than $50,000 or imprisqnment for not more then
twenty years or both for any individual who causes or knowingly, in the cage
of H.R. 4571, or willfully, in the case of H.P. 7093, permits a child to
‘engage in a prohibited sexual act as defined in the bill or the simulation
of such an act Lf such individual knows, has reason to know or intends that
such act may be photographed or filmed and that the resulting photograph or
film may be transported, shipped or mailed through interstate or foreign com-
merce or may affect such commerce. The same penalty would apply to any indi-
vddual who photographs or films a child engaging in a prohibited sexual act
or in a simulasion thereof if such individual knows, has reason tov know,
or intends that any resulting photograph or film may be transported, shipped,
or mailed through interstate c¢r foreign commerce or may affect such cormerce.
Section 9 provides that any individual who knowingly transperts, ships, or
mails through, or in such a manner as to affect, interstate or foreign com-
merce any photograph or film depicting a child engaging in a prohibited sexual
act or in the simulation of such an act, or any individual who receives for

the purpose of selling or sells any such photograph or film which has been
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transported, shipped, or mailed through, or in such a manner as to affect, inter-

state or foreign commerce shall be fined not more than $25,000 or imprisoned

not mwore than fifteen years or both. Section 10, as set forth in H.R. 4571,
defines 'child" as any individual who has not attained age sixteen and defines
"pronibited sexual act" to include sexual intercourse, anal intercourse, mas-
turbation, bestiality, sadisw=, masochism, fellatio, cunnilingus, "any other
sexual activity" or "nudity; if such nudity is to be depic;ed for the purpose

of sexual stimulation or gratification of any individual who may view such depic-

18]

tion." H.R. 7093 uses the terms "sexual sadism" and "sexual masochism" in place
of "sadism' and "masochism' and uses "person" instead of "individual" throughout
the bill. 1 should note here that the term "person" would appear tc be prefer-
able to the term "individual," since it would permit prosecution of business
entities, as well as individuals, where appropriate.: In all other respects the
definitions are identical. Beth bills vest enforcement authority in the
Attorney Ceneral.

H.R. 3913 and several other bills amend Title 18, United States Code, by
adding proposed sections 2251, 2252 and 2253. 1 noie that Title 18 of the U.S.
Code, which contains the bulk of our Federal criminal statutgs,would be the most
appropriate location for the proposed provisions. These bills are identical in all
respeats to H.R. 4571 except for H.R. 5474 and H.R. 6747, which impose minimunm
penalties of $10,000 and four years in section 2251 and minimum penalties of
$5,000 and two years in section 2252, and H.R. 5522, which contains certain addi-
tional substantive provisions not found in the other Bills, In addition to the
other provisions, section 2251, as set forth in H.R. 5522, punishes with a maximua
fine of $50,000 or a prison term of 20 years or both any individual who causes
or knowingly permits a child to engage in a prohibited sexual act or simulation
thereof if he knows,has reason to know or intends suck act may form a part of a
commercial live show and such show travels in or affects interstate or foreign

.o ; a
commerce. The same penalty extends to an individual who travels in, uses
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facility in or otherwise affects interstare or foreign commerce to induce

or permit a child to commit a sexual act for the purpose of prostitution.

I should like first to set forth the Department's views concerning
the provisions of the bills which are common to 2ll of them. For the sake
of clarity my comments will be in terms of the provisions--of H.R. 4571. I
shall then comment on the provisions that are peculiar to H.R. 5522.

We share the concern of the Congress with regard to the production of
films and photographs portraying sexual abuse of children. Illowever, we think
that the proposed legislation needs to be modified in certain ways in order
to deal with the problem.

In the first place, the bi{ll is, in our opinfion, jurisdictionally
deficient. It is well settled that Congress may bar articles it deems
undesirable from interstate or foreign commerce or from the mails. E.g.,

~United States v, Orite, 413 U.S. 139 (1973); United States v, Darby, 312 U.S.

100 (1941); ary Periara v. United States, 347 U.S. 1 (1954). Leaving aside

for the moment the effect of the First Amendment, there is little doubt that
the Commerce Clause authorizes the enactment ~f criminal penalties for persons
who mail or ship in interstate or foreign commerce or receive in the mail or
from interstate or foreign commerce for sale films or phofographs of the type
in question.

It is also settled that Congress may prohibit the manufacture of an
article within a state if the article will enter or affect interstate or

foreign cormerce. B.g., United States v. Darby, supra; Wickard v. Filburn,

317 U.S. 111 (1942); and United States v. Wrightwood Dairy Co., 315 U.S. 110

(1942). Congress may also punish conduct wvhich has only a potential effect

on cormerce. E.p., United States v. Addenizio, 451 F.2d 49 (3d Cir. 1971);

ard United States v. Prano, 385 F.2d 387 (7th-Cir. 19567). Congress could,
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therefore, prohibit the manufacture of the films or photographs in question
if the producer knows, has reason to know or intends that they will mové in
or affect interstate or foreign commerce.

Congress could also prohibit causing or knowingly permitting a child
to perform a prohibited sexual act vhere the person responsible knows, has
reason to kno or intends that the acts will be filmed or photographed and
will be placed in or will affect interstate or foreign commerce. Congress
could rationally concluce that children below age 16 are incapable of making
a free and understanding decision to participate in the acts which the bill

prohibits. See Ginsberg v. New York, 390 U.S. 629 (1968). Moreover, adults

who permit children to participate in these activities play an essential role
in the production process somewhat akin to the supplier of an essential

material. See United States v. Ferry, 389 F.2d 103 (4th Cir. 19€8); and

Call v, United States, 265 F.2d 167 (4th Cir. 1959), wherein suppliers of

sugar and containers to illicit distillers were convicted under 26 U.S.C.
5686 (a), vhich forbids possession of property with intent to violate the
internal revenue laus.

However, the bill extends liability to cases where a child “may" bé
filmed or photographed and the resultant material “may" enter the mailstream
or enter or affect interstate or foreign commerce. Since what "may" occur
also may not occur, the bill could cover a purely local act of child abuse
in vhich there is, in fact, no filming or photographing and no possible
effect on interstate or foreign commerce. The bill, therefore, would reach
situations not properly cognizable under the Commerce Clause. This defect

can be remedied by changing the word '"may" where it occurs in the bill to 'will".
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The words “affect interstate commerce or foreign commerce® should
also be delted from the bill. Without this change the bill would cover a
purely intrastate photographing and distribution operation on the theory
that commerce is "affected" in that the processing of che.film.or photo-
graphs utilize materials that moved in interstate commerce. See United

States v. Addonizio, supra, and United States v. Prano, supra. In our

opinion, the investigation or prosecution of purely local acts of child
abuse should be left to local authorities with Federal ﬁnvélvement confined
to those instances in which the mails or facilities of interstate commerce
are actually used or intended to be used for distribution of the film or
photographs in question.

The sawe language which renders the bili jurisdictionally questionable
also poses problems with regard to intent. Under the proposed legislation,
a person may be convicted if he “intends" that the act in question "may" be
photographed and '"may" be shipped in interstate or foreign commerce or mailed.
We suggest that a person may intend that something happen or that it not
happen. The standard of intent used in this bill, which is based on the
mere possibility that certain acts will occur, would seem to be an insufiicient
basis on which to predicate crimimal 1liability. An individual may also be
convicted if he "intends" to "affect interstate commerce or foreign cormmerce."
While an individual may intend to mail or ship an article, which is a physical

act, the question of whether an action *affects commerce’" is an ultimate
conclusion based upon the assessment of physical acts rather than a matter of
intent. For these rcasons also, we recommend that the bill be limited to
situations in which a person knows, has reason to know or intends that the

act in questisi will be photographed and mailed or shipped in interstate or

forelgn coumerce.



-6 -

Secondly, the bill does not distinguish between material which is
obscene and material which is protected by the First Amendment. In Miller
v. California, 413 U.S. 15 (1973), the Supreme Court required that meterial
must be evaluated as a whole in determining whether it is obscene. However,
the present bill would forbid the manufacture and distribution of a film
containing one brief scene of prohibited conduct and otherwise innocuous.
For example, the bill would apply to the film "The Exorcist," which con-
tains a scene in whick a minor simulates masturbation but is clearly not

legally obscene.

I would like to emphasize at this point two very significant results
which would follow from the enactment of this legislaticn. First, an

" eould no longer be dis-

existing motion picture, such as "The Exorcist,
tributed in interstate commerce so long as the simulated sceme involving
the minor is retained in the film, and second, any future production of a
motion picture film which contains a depiction of a minur engaged in a pro-
hibited sexual act would be criminally proscribed even though, as in the

case of “"The Excicise,"

the offensive scene is merely a small part of the
film which, taken as a whole, would not be legally ohscene under the stan-
dards set forth by the Supreme Court in Miller. This would be a clear
statement of public policy by the Congress which would undoubtedly create
severe problems for the courts, particularly in situations where the

offensive material is merely a small part of what is otherwise a socially

scceptable product.
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Certain infringements on protected expression have been justified

under the principle expressed in United States v. O'Brien, 391 U.S. 367

(1968), wherein the Court ruled that a regulation is sufficiently justified
if it is within the constitutional power of the governmeni, if it furthers
an important or substantisl governmmental interest unrelated to the suppres-
slon of free expression, and if the incidental restriction on alleged First
Amendment rights is no greater than is essential to the furtherance of that
fnterest. Viewed against the background of this principle it would appear
that the bill would further government's legitimate interest in protecting

the welfare of children. See Ginsberg v. New York, supra; and Prince v.

Massachusetts, 321 U.S. 158 (1944).

On the other hand, the Court has held that, as a general rule, a
criminal statute which would reach protected expression as well as obscenity

is void ou its face for overbreadth. See Erznoznik v. City of Jacksonville,

422 U.S. 20%F (1975); and Butler v. Michigan, 352 U.S. 380 (1957). Although

the Court hus modified this doctrine in the case of a statute dealing with

distribution to children only, see Ginsberg v. New York, supra, the proposed

bill would prohibit distribution to anyone. In the face of the strong
constituticnal protection accorded material which ls¢ not obscene, we cannot

say with any certainty that the proposed legislation would withstand con-



stitutional challenge.

Thirdly, certain of the definitions of "prohibited sexual act"
set forth in section 10 do not appear to be appropriate to déal with the con-
duct sought to be prohibited. "Sadism" and “masochism" are broad enough to
cover activities which are not necessarily sexually oriented. They could
include filmed episcdes of physical mistreatment of orphans, child laborers,
or inmates of a juvenile detention facility or a child inflicting injury
upon himeelf. Such portrayals would have no sexual appeal except, perhaps,

to some tiny segment of soclety. Either these terms should be deleted

or the terms "sexual sadism" and “sexual masochism,” found in H.R. 7093,

should be used and the legislative history should state what forms of

conduct are intended to be covered. The term "nudity . . . depicted for the

purposc cf sexual stimulation or gratification of any individual who may

view such depiction" is also troublesome. This definition differs from

the "average person" test for obscens material set forth in Miller v.

California, supra, and it would be difficult to determine by what standard

the "sexual stimulation or gratification" could be assessed. We would
suggest as an alternative definition 'lewd exhibition of the genitals," a

phrase used by the Chief Justice in Miller v. California, supra, to des-

cribe one of a variety of types of conduct which could be prohibited under
state obscenity statutes. Congress could make clear in the legislative
history of the bill what types of nude portrayals of children were intended

to be encompassed within this definition.
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Fourthly, the bill should be expanded in two rospects. First, the
coverage of the bill is limited to "photographs cr films" of prohibited
sexual acts. Since photographs may very well end up as ;Eclusions within
magazines before they are mailed or shipped in commerce, the title of the
bill and subsections 8(a)(2), 8(b), 9(a) (1) and 9(a)(2) should be amended
to include "printed matter containing photographs™ in order to avoid possible
problems of admissibility at trial based on the contention that the bill doe-~
not include such magazines. Second, since we view the bill as an attempt to
deal with the commercial exploitation of sexual activity involving children,
subsection 9(a)(2) should be amended to include any person who manufac-
tures, reproduces or duplicates the subject films or photographs with the
‘requisitc intent as well as those who receive or sell such £ilms or photo-
graphs. This will enable the bill to cover film processing laboratories and
others who are ifnstrumental in the distribution process and who are aware of
the nature of the material and the use of the mails or facilities of inter-
state or foreign commerce.

Fifthly, there will be difficult problems of proof under the bill. The
bill {s limited in its application to activities involving children, and the
term "child" is defined to mean “any individual who has not attained age
sixteen." Since in a great many cases the age of the subject will not be
readily apparent from an observation of the film or photogfaph, the Government
will not be able to sustain its burden of proof in such cases unless the
actor himself is identified and produced in coﬁrt or other competent evidence
of his age is available. 1In light of the clandestine fashion in which many
of these films and photographs are produced, it will often not be possible for
the Govermment to produce this necessary evidence. In addition, the Govern-

ment vill not be able to prove fnterstate transportation unless it can
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establish where the films or photographs were made.

Sixthly, the word "knowingly" in the second line of section 8 is un-
necessary and should be stricken. It can be established that the defendant
knew that he was permitting a child to engage in a prohibited sexual act by
proving, as the Government is required to do, that the defendant knew, had
reason to know or intended that "such act'" would be photographed and the
product transported in the mail or in interstate or foreign commerce. In the
context in which it appears, "such act" clearly means a prohibited sexual act.
Unless "knowingly" is deleted here, the bill might be subject to an interpre-
tation requiring the Government to prove the defendant's knowledge of
everything that follows "knowingly", including the age of the child. We assume
that it is not the intention of the drafters to require the Government to
prove that the defendant knew the child was under age sixteen. In this respect,
the till would resemble 18 U.S.C. 2423, that portion of the White Slave Traffic
Act which makes it an offense to knowingly induce or coerce girls under the
age of eighteen to travel by common carrier in interstate commerce for immoral
purposes. There is no requirement under that statute that the Government prove

the defendant knew the girl's age. See United States v. Hamilton, 456 F.2d

171 (3rd Cir. 1972).

On the other hand, the use of the word "knowingly" in subsection 9(a) (1)
- is appropriate to make it clear that the bill does not apply to common carriers
or other innocent transporters who have no knowledge of the nature or character
of the material they are transporting. To clarify the situation, the legis~-
lative history might reflect that the defendant's knowledge of the age of
the child is not an element of éhe offense but that the bill is not intended
to apply to innocent transportation with no knowledge o£ the nature or

character of the material involved.
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Firally, the penalties are excessive to the point of making convictions
extrenely difficult to obtain except in the most aggravated cases. We suggeu:
that the penalties should be comparable to those found in 18 U.S.C. 2423,
namely, a fine of not more than $10,000 or a prison senteﬁce of not more
than ten years or both.

As noted above, we have concerns about the bill, as to both its constitu-~
tionality and the problems of proof it creates. We also believe its utility
would be limited. Nevertheless, if the changes we recommend are incorporated,
the Department of Justice would not object to this legislation.

It is our understanding that many of the photographs and films the
legislation would attempt to cover are in fact produced abroad; the legislation
would not apply to such materials except for that portion of subsection 9(a) (2)
which punishes receipt from foreign commerce. Moreover, with regard to
material which is produced in the United States, recent newspaper accounts have
indicated that law enforcement agencies who have investigated in this area for
years have had little if any success in ascertaining where and how the films
and photographs are made and in discovering where and how the films and
photographs are wade and in discovering the persons responsible for making them.
Finally, to the extent that such investigations may prove fruitful, there are
appropriate local statutes and ordinances, such as child abuse laws and laws
prohibiting contributing to the delinquency of a minor, which would apply to
the conduct made criminal in section 8 of the proposed bill; and we do not think
it 1lijkely that local prosecutors would hesitate to‘bring charges. The principal
advantage to be gained from enactment of this legislation would be to provide
the Federal Bureau of Investigation and the Postal Bexrvice with investigative

Jurisdiction in an area that 1s basically a local law enforcement problen.
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To the extent that section 9 deals with obscene material, the offenses
are covered by existing Federal statutes. See 18 U.S5.C. 1461-1465., The
Postal Service and the FBI have informed us that they presently have several
cases dealing with obscene material involving the use of children under inves-
tigation. 1In one respect, the proposed bill is more restrictive than present
law because it requires mailing across state lines. The offense denominated
in 18 U.S.C. 1461 is complete once material is deposited in the United States
mail. Of course, to the extent that the bill deals with material which is
not obseene, it Is an extension of present 1awt

I would like to conclude by discussing the provisions which are found

only in H.R. 5522.

We are not aware of the existence of any live sex shows traveling in
interstate commerce. In the absence of a showing that there is, in fact, a
problem to be addressed by Federal legislation, we see no necessity for the
provisions punishing an individual who causes or permits a child to engage
in a prohibited sex act for the purpose of such a show. In any event,
because this provision desls directly with sexual conduct rather than the
shipment of materials in the mails or inter§tatg commerce, it would appear
to cover conduct‘peculiarly appropriate for prosecution by local authorities
under local sex offense statutes.

That portion of section 2251 that imposes penalties upon an individual
who travels in, or otherwise affects, interstate or foreign commerce to

induce a child to engage in prostitution would appear to reach an individual
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who travels in iInterstate commerce with the intent to induce a child but
who takes no further action. If no overt act takes place it would be
extremely difficult to prove a violation, since it would not be possible
to establish the defendant's subjective intent.

If the defendant, in fact, thereafter induces a child to engage in
prostitution, the conduct would be punishable under present law. See 18
U.5.C. 1952, which makes it a‘criminal offense to travel im interstate or
foreign commerce with intent to promote or carry on prostitution activities
in violation of state or Federal law, and the White Slave Traffic Act, 18
U.S.C. 2421-2423, mentioned earlier in my tes;imony; which deals broadly
with the transportation of females in interstate or foreign commerce for the
- purpose of prostitution or other immoral conduct. This latter statute could
easily be amended to include the prostitution of males should there be a
demonstrated need.

In closing, let me offer the services of the professional staff of the
Criminal Division to work with the staff of either or both Committees in
developing the best possible legislative approach to the problem of sexual

abuse and exploitation of children.

DOI 197906
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Dear Ms. Greenbaum:
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use in considering the question of the use of children in pornographic

materials.

The book,
go=s a long way,
a ¢nild in the nude does not represent abusive acts.

along with the fine explanation by Tom McCormack,

I believe, towards showing that merely photographing

In fact,

in my

opinion in the case of this book it appears to be the representation
of a healthy family relationship.

Once again, thank you for sending me the book.

I am circulating

it to the Members of the Education and Labor Committee along with Mr.
McCormack's statement.

With every good wish, I am

MLV:sg

/
ncerely,

e L

Mqrt n L. LaVor

Senior Legislative Associate
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DISTRICT ATTORNEY
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COQUNTY OF NEW YORK
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(212) 73z-7300
NEIGHBORHCQOD COMPLAINT OFFICES

HARLEM BRANCH
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NEW YORK. N.Y. 10027
(212) 821-8661

DISTRICT ATTGHNEY

WEST SIDE BRANCH
2112 BROADWAY
NEW YORK. N.Y. 10023
t:12) 595-0760

June 24, 1977

Rene= L. Tooley
Legal Assistant
Guggenheimer & Untermyer
80 Pine Street
liew York, New York 10005

Re: Senate - Assembly Bill
S 2743-8B, A, 3587-B

Dear lMs. Tooley:

This bill is exceedingly troublescme on a number
of grounds,

A.) The draftsmanship is deficient, Aside from
the bill's odd construction, I note that the definitional
section (263.00) defines "simulated" conduct in terms of
an "obscene sexual performance" with reference to "material
which is obscene."™ But "sexual performance" is defined as
"sexual conduct", which in turn is defined as including
"actual" or "simulated" conduct. Accordingly, the crime
of Promoting a sexual performance by a child (263.15) would
appear not to authorize prosecution for simulated, non-
obscene sexual conduct, while the crime of Promoting an
obsccne rerformance by a child would appear not to authorize
a prasecution for actual, non-obscene sexual conduct. It
is therefore apparent that pleading proper charges under
tnese statutes will turn on extraordinarily subtle questions
of proof, which in the overwlelming majority of cases will
be eguivocal on the issue of actual or simulated conduct.
The suggestion manifests itself: why doesn't the legislature
merely upgrade the penalties under section 260.10(1),
Endangering the welfare of a child? Such an approach would
circumvent entirely the endlessly complex constitutional
issues of obscenity theories and require no distinction
between simulated and actual sexual conduct.
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B.) 2A more serious deficiency cf section 263.05,
Use of a child in a sexual performance, is the absence of
a scienter requirement in connection with the content and
character of the performance. As this statute is drafted,
a parent who has given permission to a child to appear in
a school production of Romeo and Juliet could be prosecu-
ted 1f, without the parent's knowledge, the production
involves "innovative" or "modern" sexual elements in the
staging. The statute seems to establish a strict liability
standard. On the other hand, Section 235.00 dealing with
obscenity offenses, specifically includes a scienter
requirement,

C.) A further deficiency is the presumption that
a person who appears to be under sixteen shall be presumed
to be under sixteen if the defendant by a preponderance of
the evidence doesn't establish that the child is in fact
over sixteen. In New York, age can be established by
visual inspection, but as the grossness of deviation
decreases, the standard becomes impossible to apply fairly.
Any child in fact over the age of 12 can in most cases
not Lo definitely distinguished, visually, from children
in the age group 12 - 16. A presumption's validity is
cenerally based on the proposition that the defendant
possesses the factual proof to rebut the presumption. This
clearly does not obtain in the case of "promoting", where
tlie defendant accused of showing a film or selling a
photograph would have no more access to the child performer
in the material than the prosecuticon. Additionally,
constitutional questions suggest themselves. The United
States Supreme Ccourt in Mullaney v. Wilbur, 421 U.S. 684
(1975) an¢ Patterson v. New York, U.S. (1977) has
ruled that a state may not require a defendant to bear an
ultimate burden of persuasion with respect to an element of
a crime, in connection with statutory affirmative defenses.
It is arguable that this logic applies to statutory presump-
tions as well, and particularly where the critical element
of a felony, the age of the child, may be established by the
prosecution merely by "appearance." The mixing of the
presunption and the affirmative defense of good faith reasonable
belief that the child was over 16 will invoke evidentiary
chaos on burden of proof that will take years for the trial
and appellate courts of the state to dispel.
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D.) The affirmative defense under 263.20(3)
inexplicably covers ticket takers, cashiers, candy counter-
men, projectionists, spotlight operators and other non-
manajerial employees in a motion picture theatre, but not
the =ame class of persons in a playhouse.

This does not:
appear to be a rational distinction.

In summary, the bill is poorly drafted and un-
sound in structure and design. The broader constitutional
issues on First Amendment grounds need not be addressed.

Very truly yours, —,
) - N

‘!;“ I :\ L. Sk \t_,/z_/;’ /

; aapiey s ‘L-/'C."\ €. ({r N
Kenneth Conboy -
Assistant District  Attorney
In Charge of the Rackets Bureau
RCespam
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Thue CiTy ofF NEW YORK
OFFICE OF THE MAYOR
New YORK, N.Y. 10007

June 21, 1977
A,3587B - by Mr. Lasher
AN ACT to amend the penal law, in

relation to sexual performances
by children

APFROVAL RECOMMENDED

Honorable Hugh L. Carey
Covernoy of the State of New York
Albany, New York

Lear Governor Carey:
‘The akove bill is before you for executive action.

This bill voices the Legislature's disgust and
displeasure with the proliferation of exploitation of children
as subjects in sexual performances. I share these sentimente.

The bill adds to the Penal Law, Article 263, "Sexual
Performance By A Child." This article creates the new crimes
of "use of a child in a sexual performance," a class C felony,
promoting "an obscene sexual performance by a c¢hild", a class

L felony, and "promoting a sexual performance by a child",
also a ¢lass D felonv.

The gravamen of these crimes is that the prescribed
conduct involved a child less than sixteen years.



Honorable Hugh L. Carey
June 21, 1977

Page two

The bill creates a presumption that a person who
apvears to be under the age of sixteen years shall be presumed
to be uncdesr the age of sixteen years. It also autheorizes

affirmative defenses of good faith belief that the child wss
ver sixteen, or that the person charged belonged to one of
i enumerated categories of non-managerial employees, and
¢ no financial interest in the promotion, presentation,
ection or a sale of the illegal sexual performance.
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This kill focuses on the callous, cynical exploitation
of children by pornographers lusting after the squalid dollars
gained from purveying these materials.

It imposes more stringent penalties on those persons
who spice their 1llicit representations and performances with
voung children than they would be subject to if persons over
sixteen were used. This legislation is an appropriate response.
ere iz comething ineffably sad about the loss of innocence,
ccnecially in the way it befalls these defenseless victims of
nerverse appetites.

wWwhat deep scars will etch themselves into the psyches
of these children? What chance for normal social adjustment will
oxist for them. These youngsters have no adequate means to
nrotect themselves. We must supply this protection.

ding]y, I urge your enactment of this bill which
12 part of the City's 1977 Legislative Program.

Very truly vyours,

ABRAHAM D, BEAME, Mayor

S
<

“Legislative Representative



THeE City oF NEW YORK
CFFICE OF THE MAYOR
NEW YORK, N.Y. 10007
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July 26, 1977
A.3587-C - by Mr. Lasher

Al ACT to amend the penal law, in relation
to sexual performances by children

APPROVAL RECOMMENDED

Honorable Hugh L. Carey
Governor of the State of New York
Albany, New York

Dear Governor Carey:
The above bill is before you for executive action.

T had urged your approval of the "B" version of this
bill prior to its recall and amendment to its present form.

The "C" version has rectified certain problems that
arose from the "B" print.

It wisely eliminates the presumption of age less
than sixteen based solely on the actor's appearance. 1In its
stead the kill specifies a test for wroof of age based on
inspection by court or jury of the child, or photograph or
motion picture which constituted the sexual performance. It
also permits oral testimony by a witness to the sexual per-
formance, and expert medical testimony. These standards are
more specific and concrete than the presumption they replace.

In addition it adds to the category of persons who
can raise an affirmative defense in a prosecution pursuant to



Honorable Hugh L. Carey
July 26, 1977
Page two

this article librarians acting within the scope of their
employment. This langauge is salutory since it affords
nrotection to a class of persons who might be the target
of an 111 considered indictment.

I reaffirm the request contained in my letter of
June 21, 1977, and urge that you enact this bill which is
part of the City's 1277 Legislative Program.

Very truly yours,

ABRAHAM D. BEAME, Mayor

7
a/zw// e .

,/f;qlslatlve Repr@sentatlve



THE City OoOF Ngw YORK
OFFICE OF THE MAYOR
NeEw YORK, N.Y. 10007

June 20, 1977

donorawnle Hugh L. Carey
Governor

Ixecutive Chamber

The Caxital

Albany, N.Y. 12227

Dear Hugh:

I am writing to urge you to sign into law a bill,
A3587B, which would impose severe penalties on those who
exploit children for pornographic purposes.

As yvou know, I endorsed this measure several months
ago. At that time, I said it was needed to give enforce-
ment officials an added weapon to protect children of
tender vears from those who would use them for pornecgraphic
nurposes.

This bill is needed to protect our children, It
is also a necessary tool in the continuing fight we have
been waging against those forces which have so blighted
some areas of our City.

Sincerely,

Abraham D. Beame
MAY OR



Honorable Howxard Lasher

New York State Assembly .
Legislative Office Building
Room 422

Rlbany, New York 12224

Dear Mr, Lasher:

As a librarien with twelve years of specialization in library
information cervices to adolescents, currently serving as
President of the Young Adult Services Division of the American
Library Association, and employed as the Young Adult Consultant
for the Westchester Library System, I find myself in the
position of cupparting the intent of A3587 but confused about
its possible implementation with reocard to librarians, As
professionzls committed to youth's right to have access to
informatior, we circulate legitimate sex education materials
which could bte easily confused with those proscribed

in yocur bill if they include nude photographs for the purpose
of showina physiological development in puberty, It is well
docurented that such developmental problems and the differing
rate st whict they occur among acdolescents are of great concerr
to all youno people, Line drawings, however well executed,

do not adequztely convey to young people the legitimate
physiological differences which occur and which are normal,

1 feel you are in danger of intimidatkﬁﬁhose of us trying to
provide adenuate sex education materials by not defining in

some way when suych presentations might be considered legitimate,
One of the snodor requests our rilm Services receives from

" Girl Lcout aroups in Westchester, for example, is for films
showing physiological development during puberty.

Recently, cduring an H,E,W, sponscred workshop on adolescent
sexualily in Westchester, health and information specialists
viewed a play on family life showing adolecscents® views on

the hreeskdown of communications betwesen themselves and their
parents, Now, this entire pnley was written and produced by
adnlescents znd nrovided 2 way for them to express feelings
and Lo prosect their preblems to an adult audience, One of
the scenes ir the play showed an unsupervised teenage party

in which unhappy sexual relationships were developing because
of no quidance or help from adults, Ffrankly, I feel your bill
would also inhitbit such therapeutic and educational dramatic
efforts of this type which would be a great loss, because that
play uas essential to the intent of the workshop and important
inforration for the adults to receive from the youthful
participants.



2. Chelton to Lasher

To fail to distinguish between adult exploitation of

children for commercial purposes and answering the natural
sexual curiosity of children themselves is to continue to
encouraqe children to feel that sex and sexuality are evil,

A1l present day authorities in sex education are in agreement
that healthy zttitudes toward the human body are best instilled
during youth, and toward that goal, many reputable sex
euucators are producing extremely useful materials which could,
under Section 263,15 be considered felonious, This would be
most unforturnate, since we need more, not less, good material
in tnis area,

Respectfully yours,

| V2R U N AR B
TNy KN Uil Tisy
Mary K, Chelton
Young Adult Consultant
Westchester Library System
280 North Central Avenue
Hartsdale, New York 10530

cc: Steinout, Fink, Anderson, Marino

bc:  Shapiro, Feiben, Martoche, !icKenna



The New Vork Public Tibrary

THE BRANCH LIBRARIES

8 EAST 40TH STREET, MEW YORK, N. Y. 10016
Gffice of Children's Services

. June 10, 1977

Honorable Howard Lasker

New York State Assembly
Legislative QOffice Building
Room 422

Albany, New York 12224

Dear Assemblyman Lasker:

As Coordinator of Children's Services in The New York Public Library,
your efforts on behalf of children has come to my attentien. It is of
particular interest to me that at your urging some attempt will be made
to eliminate the expleitative and harmful abuses involving children.

However, as a librarian who has worked for more than twenty vyears
with children and their book interests, I realize that adults play a
large part in the introduction of books which may satisfy some develon-
mental need in the child's life. Since children also share many of their
life experiences with adults I would urge you to consider that part of
the pending legislation which might create an outright ban on all boocks
that depict children in certain poses which some may misconstrue as
obscene or "promoting' obscene acts, but which in fact have as their
intent serious instructional value for some responsible adults who wish
to study or share a viewpoint with children.

The media exposure which today's children experience, the differing
lifestyles to which many are exposed, predicate that as a public 1li-
brarian I support a wide range of books to serve children and their
parents vho might seriously be seeking representative contemporary thought
in the area of sex education.

While librarians do exercise judgment in selectiion of books and
other materials for children, those of us in the public library recog-
nize the inherent danger in misinterpretation and the levels of sud-
jectivity and emotionalism attached to any book material on sexual sub-
jects for children.

Thank you for your consideration,

Sincerely,

:;'/f. o~ 4{ O g e ,%/‘d,tlﬂ

(Mrs.) Barbara Rollock
" Coordinator of Children's
Services
BR/fe

S S e R
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Astor, Eewox and Tilden Faumdations

FiFru AVENUE AND 42ND STREET
New York, N. Y. 10018

RICHARD W. COUPER
PresmexT & CHiEF ExecuTive OFFICER
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July 26, 1977

Honorable Judah Gribetz
Counsel to the Governor
The Executive Chamber
Capitol

Albany, New York 12224

RE: The Obscenity Bill - S$.2743-B

Dear Judah:

You have not asked us for an opinion on the above, but we feel almost
compulsive about giving you one.

We feel the proposed legislation is badly drawn. Clearly libraries

should be among the listing of exemptions, or there will be all kinds

of hell to pay. Also, there is absolutely no provision for grandfathering
with respect to retrospective collections. This makes the Bill obscene
with respect to libraries. '

We strongly urge veto of this legislation in its form.

Sincerely,




Developing Federal and State Legislation
to Combat the Exploitation
oi Children

in the Production of Pornography

Submitted by
Judianne Densen-8erber, J.D., M.D., F.C.L.M.
President

Odyssey Institute

‘and

Stephen F. Hutchinson, Esqg.
Executive Director
Institute for Law and Medicine
Division of Odyssey Institute

24 West 12th Street
New York, New York 10011

April 6, 1977
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The American attitude toward its children manifests
itself in many ways, including, unfortunately, a tolerance
for c¢hild abuse and neglect in significamt proportions and
varieties. One smeh form of mistreatment recently the sub-
ject of considerable public outcry is the exploitation of
children used in the production of sexually explicit films
and magaziﬁes. This statement is offered toc acguaint the
reader with the nature of the sexploitation problem and the
impact of these activities on the children involved. A
survey and analysis of present and proposed legislation, and
a brief review of cases is also offered for comnsideration.
Finally, a look at the legislative response in terms of
possible constitutional issues is appropriate as this aspect

is the basis for whatever opposition seems to have surfaced.
THE SEXPLOITATION PROCESS

The use of children, ranging in age from three
to sixteen, has become a multimillion dollar industry.

By recent count, there are at least 264 different magazines
being sold in adult bookstores across the country dealing
with sexual acts between children or between children and
adults. These magazines--well produced--sell for prices
averaging over $7.00 each.

Until recently, it was assumed that child porno-
graphy was mostly produced in Europe, but investigations
have now revealed that much of it is produced in the United
States-—~even some materials which are packaged in such a
manner¢£§a to represent te=tm—oé foreign origin.

Film makers and magazine photographers have little

difficulty recruiting youngsters for these performances.



Some simply use their own children, others rely cn runaways.
Recent findings of Senator Bayh's subcommittee on juvenile
delinquency and other studies show that mcre than one million
American children run away from home =zach year., From this
vast army of dispossessed children, exploiters select
literally thousands of participants for their production
needs.

Los Angeles police estimate that adults sexually
exploited over 30,000 children under 17 in 1976, and
photographed many of them in the act.

In 1975, Houston police arrested Roy Ames after

finding a warehouse full of pornography included 153000
color slides of boys in homosexual acts, over 1,000 magazines
and paperback books plus a thousand reels of film,

In New York City, Father Bruce Ritter of Covenant
House, a group 0f shelters for runaway children, has re-
ported that the first ten children who entered Covenant
House had all been given money to appear in pornographic
films. These children, in their early teensg, could not
return to their homes because of intolerable conditions of
abuse and neglect, and could not find jobs or take care
of themselves.

’ Many are not runaways, but come from broken homes.
They can be induced to pose for $5 or a trip to Disneyland,
or even a kind word. Sometimes the mothers are porn queens;

often parents or guardians are addicts or alccholics.

Recently, at ﬁﬁéyéféésfbaéé'storé’in New York's Times
Square, we purchased "Lollitots", a magazine showing girls eight to
fourteen, and "Moppits", children aged three to twelve as well as
playing cards which pictured naked, spread eagled children. We also
looked at a film depicting children violently deflowered on their
communion day at the feet of a “freshly crucified" priest replacing

Jesus on the cross. Next, we saw a film showing an alleged father

engaged in uralalia with his four year old daughter. Of sixty-four
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films able to be seen, nineteen showed children and an additional

sixteen involved incest.

THE VICTIMIZATION OF CHILD-PCRN STARS

Despite the highly secretive nature of the recruitment
and sexploitation process, a growing body Bf information
about the c¢hildren involved confirms that psychological
scarring and emotional distress which occur in the vast

majority of these cases lead to significant other problens.

Pl
! ,1)

__Tuydianne Densen-Gerber,

foonder and—Presitdestof-Udysser-Enstitute, states as a
psychiatrist that such inappropriate sexuality is "...highly
destructive to children., It leads them to join our deviant
populations: drug addicts, prostitutes, criminals and pre-
adult parents.... There is no proven connection that I know

3

.of between adult pornography and sexual abuse, but this

degradation of children scars them for life"!

//"
-

There have also surfaced a number of children and
young adults who had been involved in posing and/or per-
forming for sexually explicit films and magazines. These
children are now or have been in treatment programs for
substance abuse, delinquency or other aberrent behawvior.
Some of these children have voluntarily recounted their
experiences to law enforcement and news media perscns who
are attempting to learn more about the recruitmeﬁt process

and the type of activities involved.

Many are victimized in more brutal fashion. Los
Angeles Police Investigator Jackie Howell rejects the
cormmonly stated belief that nude posing is harmless to the
children. "We have found that a child molester is ¢ften
also the photographer. Photography is only a part of it, a
sideline more often than not to prostitution, sexual abuse,

and drugs".



APPLICATICN OF EXISTING LEGISLATION
{

There are currently a number of federal and state
laws which relate directly or indirectly to this problem.
On the federal level, there are five laws prohibiting the
distribution of "obscene" materials. One prohibits any
mailing of such material (18 U.S.C. & 146l); another
prohibits the importation of obscene materials into the
country (19 U.S.C. 8 1305); another prohibits the broad-
case of obscenity (18 U.S.C. 81464); and two others pro-
hibit the interstate transportation of obscene materials
or the uase of common carriers to transport such matlprials
(18 U.S.C. 8 1462 and 1465). Also, there is 3=y the
Anti-Pandering Act of 1968 (39 U.S.C. & 3008) which
authorizes postal patrons to request no further unsolicited

mailings or advertisements which are sexually offensive.

There is no federal statute specifically regulating
the discribwution of sexual materials to children. There is
likewise no federal statute involving interstate commnerce
which specifically regulates or restricts the prcduction,

distribution or marketing of this material.

Forty-seven states and the District of Columbia
have some form of laws pertaining to the dissemination of
obscene material to minors. However, only six states
specifically prohibit the participacion of minorxs in an
cbscene performance which could be harmful t¢ them
(Connecticut General Statutes Annotated, & 53-25; North
Carolina General Statutes, 8 14-190.1, et seqg; North Dakota
Century Code, 8 12.1-27.1-03; Code of Laws of South
Carolina, & 1l6~414.1 et seq; Tennessee Code Apnotated,

g 39-3013; Texas Code Annotated, 8 43.24).

~continued-



¢
State criminal statutes which deal with sex

crimes often are not helpful, either because thé physical
activity Jdoes not meet the criteria of the statuté;:e.g;,
vape, sodomy, sexual abuse, or because they are sbfkioadly
worded as to discourage courts from applying them iﬁftérms

of significuant sanctions.

Many states have child welfare provisians,ﬁithin

their education law, which regulate the employmen

(as amended) 8§ 409.14), or the sanctions are so~limV§Qd as

to pose no deterrent, (Educaticn Law of New York, 8 3231 (a),

Given the paucity of legislation which spe

relates to this activity, there can be little wondethgﬁfthe

reilatively scarce attempts at law enforcement. Thﬁggxoblems
of case-finding and evidence are compounded by a confusion «: . - .,

of the nature ef sexploitation as a form of child abuse

wikth adult obscenity matters.

attempred., Ry way of illustration, we excerpt the
trom The Washington Post article of January 30,

Myra Mackherson. -
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Mo:ggathaahm is a familiar tale, repeated by law
enforcement officials acress the country. For example, Kent
Master, a New York distributor of “"chicken £ilms" == the
vernacular for porn films involving children == ad&ertlseﬁ
10 films in its "lollypops" series. The ads show cartoons
of two nude, very young boys licking lollipops, the slogan
"Checken Films Come of Age" and graphic descriptions of
sex acts, including "Ronnie, Bobby and Eddie -- three pre-
tecns on a bed.," The movies are 8 mm, in coloxr, 200 feet
and $20 a piece. There is an address, but directory
assistance has no phone listed., Undercover agents kest™ fffﬁ"%ay
wendk arroested the firm's owner, charging him with 'the mis-

demeanor of promoting obscenity.

"Under present criminal statutes we can’t go in

witlh a search warrant and confiscate the films. He would

not sell us more copies, and so the only thing we do -, /* 7
wic s fretlrer .l);{f/f/) SHernelS ot ‘

ig charge him with a misdemeanor," sastMorgemth&u. "And

we still don't know whe the children are or where they

o

come from,"..e.ee
< (91 "u@rféy ’?é‘

There has been some reported case law wirbsiEiners

mention.

Yo~ People v, Byrnes, 33 N.Y. 2d 343, 308 N.E.2d 435,

& , . .
362 N.Y.S.2d 913 (1974) 4 @ather appeale&sy his convictions
for rape, sodomy, and incest after his eleven-year-old
daughter testified that on two occasions she and her father

went Lo the home of a photographer wheo:-filmed them engaging




in sexual acts. The father argued on appeal that he was
4
convictod solely on the uncorroborated testimony of his !
daughter, But the court found that photos of the illicit
Thié  odS AL
acts had been properly admitted as evidence. Aw—ihmtergsting ~’

casv in that it invelved, in part, photos in which one of

the participants was not clearly identified. A somewhat:

similar case is State v. Kasold, 110 Ariz. 258, 521 P, 2d
u}/l,(%’, /s [ L'idf!”(‘(’ S (74#‘”’/ "d e /{'A ”7“'/7(/"?]

990 11974} éphotos oﬁMgefendant with private parts exposed
A

and fully-clothed little girl with back to cameraf. For a

discussion of the use of photos of narts of the anatomy

as evidence in ¢ iminal trials, see 9 A.L.R.24 899, 923-26

(1950} . Y

i1 city of St. Paul v. Campbell, 287 Minn. 171, 177
wes
N.W,2d 304 (1970) (Qconviction for disorderly.conduct reversed

where defendant had photographed a thirteen-year-old girl
in the nude but had not created a disturbance in doing sof.
The court did indicate that if the charge had been con-
tributing to delinquency or employing a minor for immoral

purposes a conviction might have been reasn~nable.

" people v. Burrows, 260 Cal., App. 2d 228, 67 Cal.

Rptr. 28 (1968) aconviction for false imprisonment’ and

using minor in the preparation of obscene materialﬂ“g?firmed
whare evidence showed that an adult had bcund the complain-
ant hand and foot, abused him sexually, and photographed

him in indecent positions!.

An interesting guestion is whether a parent who
photographs a nude offspring and circulates the photo to
others, or who allows his unclothed child to be photographed
even though the picture will be distributed puklicly, could
be criminally responsible. The photo may not be legally
ohscene {(see below) and a parent may have a legal right

to waive his offspring's right to privacy. That an infant




should have a right of privacy in the dignity of his
body 1is argued in 12 DUQUESNE L. REV. 645 (1974). But
to what extent an infant has a right of privacy in-

dependent of the activities and directives of his parent

is unclear. See Note, Parental Consent Requirements

and the Privacy Rights of Minors: The Contraceptive Contro-

versy, 88 HARV. L. REV. 1001, 1008-09 (1975). A child's
constitutional rights may be subject to the control of a
parent, at least until the child becomes an adolescent.

See Hote, Torture Toys, Parental Rights and the First

Amendment, 46 SO. CALIF., L. REV. 184, 188-201 (1972), and
decisions discussed therein. However, there is no yon-
stitutional right to engage in an unlimited variety of

sexual activities in the home. See Cheesebrough v. State,

255 so.2d 675 (Fla. 1971), cert. denied, 406 U.S. 976
(1972). And there is no right of privacy in family
sexual affairs if photographs of such activities are
taken with parental approval and are allowed to fall into

the hands of others. Cf£. Lovisi v. Slayton, 363 F. Supp.

620 (K.D. Va. 1973), aff'd on other grounds, 539 F2d 349

(4th Cir.), cert. denied, 97 s. Ct. 485 (1976).

In such situations (parental photos of nude off-

. - . . P : . A"b’ Y)’.‘{ﬁj‘ )4u'>
spring), a conviction for contributing to delinguency -wnde¢¥ y

might still wmake sense if the reasgoning in State v. Locks,

94 Ariz. 134, 382 P.2d 242 (1963) is followed. In Locks,
the proprietor of a hobby shop allegedly induced an under-
aged youth to purchase a magazine containing photos of un-
clothed adults. I{discussing the defendant's possible
liability for contributing to delinquency the court focused
on the conduct suggested by the pheotos. "The suggestion
that merctricious sexual relatlions are acceptable social
conduct may be more injurious to the weifare of the child
than an act of physical ravishment." Id. at 137, 382 P.2d

at 243. Opvioragl o tsfii Imch-te—40.0n .

~continued-
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All of the present federal statutes have a single
major failing-~their lack of specificity regarding children.
On both federal and state levels, tr~ need to ideantify
the materials as "obscene” has effectively blocked effective
intervention to protect tr> children or to prosecute the

exploiters.

PROPOSID LEGISLATION

It is well established that the state has a valid

special interest in the well-being of its children.

Prince v. Com, of Massachusetts, 321 U.S. 158 (1944).

In Ginsberg v. New York, 390 U.S. 629 (1968), the

U.S. Supreme Court upheld a New York criminal statute that
barred commercial dissemination to minors. The defendant
in Ginsberg contended that the state statute violated

the First Amendment. In response, the Court stressed that
the statute applied only to sexually oriented material that
was found obscene under a constitutionally acceptable
definition of obscenity. There was no First Amendment
violation since, as the Court had noted in prior decisions
involving "general" (adult) obscenity statutes, obscene
material is not protected speech under the First Amendment.
The Ginsberg opinion also noted that the state had ample
justification to sustain its regulation of an activity that
was not protected by the First Amendment. The Court noted
two state interests that combined to support the New York
prohibiticon against the commercial dissemination of obscene
material to minors. First, che legislature could "rationally
conclude” that the exposure of minors to obscene matexial

was "harmful” to the youths' "ethical and moral development.”

~continued-




-10-

Second, the state could appropriately seek to support
the interest of parents in controlling itheir children's

access to obscene material,

From a perspective of controlling obscene
activities involving minors, it cannot logically be
disputed that the state can constitutionally and properly
protect their welfare by restricting materials available
to them without, at the same time, possessing the
authority and right to als> protect the children from having
o participate in the production of these materials.

3

On the federal level, the power to legislate with
respect to obscenity has been derived from the censtitutional
power to regulate commerce. (Art. I, Sec. 8, cl. 3)
The development of our child labor laws and the constitutional
challenges thereto reflect a present recognition of broad
Congressional powers, reaching all phases of our national

industrial system.,

Mandeville Island Farms v. American Crystal Sugar Co..

334 U.S5. 219 (1948); United States v, Darby, 312 U.S8. 100

{1941); Wickard v. Filburn, 317 U.S. 111 (1942); United

States v. South-Eastern Underwriters Assn., 322 U.S. 533

(1944). Therefore, it would appear that Federal legislation
could be proposed which would operate similarly to the child
labor provision of the F.L.S.A. This law could have the effect
of preohibiting the shipment into commexce any motion picture

or photograph in which children under a certain age have
appeared in the nude or depicted in some other objectionable

MmaAnnG,

~Zontinued.
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A similar analysis is productive in the power to -
€
regulate intrastate activities--the production of the
materials involving the sexual conduct of c¢hildren-<where

such activities clearly impact on interstate commerce.

Maryland v. Wirtz, 392 U.S. 183 (1968); Atlanta Motel v.

United States, 379 U.S. 241 (1964).

Consequently, it is clear that legislation can
be developed to prohibit the sexual conduct itself (and
related activities) regardless of whether the ultimate
product will enter into commerce, inasmuch as it can be

expected to "affect commerce". 3

specifically, the power of Congress to promote
interstate commerce also includes the power to requlate
the local incidents thereof, inéluding local activities
in both the states of origin and destination, which might
have a substantial and harmful effect upon that commerce.

379 u.s. at 258.

The proposed legislation is designed to address
the sexual conduvct and the activities related thereto,
from soliciting the child to marketing the product. There
must be an awareness that the printed product cannot be
isolated or removed from the process. This process creates
substantial harm to children., The protections inherent
in the First Amendment provisions regarding freedom of
speech are not without some limit. $Such guarantees cannot
be rationally interpreted to include a right to abuse and

exploit young children.

~gcontinueds
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We are not going to produce mentaliy healthy
and happy children by issuing an executive order that all
children must be.loved...but we can author legislation to
protect them and give them a fighting c¢hance in this
world. Tolparaphrase Camus, who spoke for all of us who

in some way work with children:

Perhaps we cannot prevent this America from

being an America in which children are tortured...
but we can reduce the number of tortured children.
And if you don't help us in this...

Who else in this world can...

SFH:eis




ADDENDUM

We have been asked to review the federal statutes
for any historical precedent wherein the Congress ma? have
acted to forbid the sale or distribution of products in
commerce based not upon any intrinsic features of surh

Q

products but rather upon conditions or c1rcumstancea-of

their manufacture or production. Congress has acted‘
the manufacturing or production process so vxolatele
public interest, and where sale and dlstrlbution of ﬂﬂ(h
products would otherwise continue to foster and’ QRQOWtage
such practices.

Specifically, there is statutory precedent f§r
prohibiting the shipment in commerce of goods manufgéﬁﬁred
by any person illegally employing child labor. ﬁndéfﬁthg
Fair Labor Standards Act, 29 USC $201-219, & 212 (a) of
the Act states "{n)o producer, manufacturer or dgala; ghall

ship or deliver for shipment into commerce any good&fprp-

uced in an establishment situated in the United States ,

emplcyed..." Oppressive child lakor "means a é;
of employment under which {1l) any employer (ogh
a parent or a person standing in place of a pa‘,nt
ploying his own child or a child in his custod
the age of sixteen years in an occupation othe

manufacturing or mining or an occupation foun

Secretary of Labor to be particularly hazard'



-

the employment of children bethen the ages of sixteen
and eighteen years or detrimental to their health or
well being) in any occupation, (2) any emplpoyee between
the ages of sixtegn and eighteen years is employed by
an employer in any occupation which the Chief of the
Children's Bureau (Secretary of Labor) shall fihd and
by order declare to be particularly hazardous fér'éhe
employment of children between such ages ox detrimental
to their health or well-being;..." & 203(1){ﬂ» .

Specifically exempted from 8212 (q);ig%fé#y
child employed as an actor or performer in mqtiéﬁ éictures
or theatrical productions, or in radio Or‘teléviﬁibn‘
productions." 8213 (c) (3). -

We observe that but for the 8213 (c)(S) exemptién,
shipment of pornographic motion pictures utiii%}ng;child

actors would be illegal. This would be true evehaif the

hild were employed by his parent or guardian, as the

Q

use cf e child in such materials is detrimental to that

child's health and wellbeing & 203 (L) (1).

The existence of sanctions (a maximum fine of

r incident of shipment of goods uti1i§$ﬂ§ "

'._l
*u
o
o
o
‘g
®

O
by
I
-

ildren in contravention of 8 212, 29 VSC § 216“{3)’)

L]

“aderal ntervention to regulate distributign o uwally

explicis materials the manufacture of which:ubk

srilacer Ao ddels and achors.



Do N TR PN DENSEN GERDER D oD FC

o Lo e b o g yonr ) Dopnve the Ticst o of awiny news

[#]

A

cd o move Amersca from ancoverail attitude

ob L Pheoehi Mdren Lo conceonand caring by enchoand every
L Piy Tor iin o vonnp. . The Odyssey fomily asked then and asks

join with ns in proclaiming 1977 '""The

Yo bt el »z;;‘g«‘f}‘xg such the 1'(‘-’!1“.)’.

During dle Hicentenaial Year) Odyssey Institute's Concerns

nced apetition campaign to collect

o Chbbdpon Division cor

to presontoto President Carter urgin
i & 1E

e declioied crieals children the nation's {irst priority

valiable nataral resource, an that he establish a Special

Cotden O tee withiin the White House which would ¢ventually

Tl o hibaet Post for the Concerns of Children: Amefii‘caj";

wld Lo 1 Coerotary coimitted to the future sitting beside

Ctimtaten ol e s sashiemistically called the Sceccetary Of

dile car petition carpaign noves ahead, suiny more

Livery the #ddssion by the National Conter on Child Abuse and

a Beliral ceencyy that one

oo thedr Lives




LU v hile A cyiea pave the warld o thie polio vaceine

i et sy Bl ieeog e nanler to be clodir to fou

et ity o eradicate this sceonrpge trom the face of the
S e hvedene with o pox, tive and one hall nillion

rieansehiitdron under the doe o of five remain unprotected; and

Gyt lo renks s worddwide in infant mortality for het’

con i re peop gt aad SL6th overal oo We, who arve Dirsto in the

1 i

Lpce race oot be fdrst din cvw ownoebhildren's survivalls

Batpotoduy oD wantsoto o share with you yet ancathor atyocity o

Lot s v Lo oay atteation through Odyssey's Concerns of Children

Divivionssehe il lion dellar sex for sale industry exploiting

civals ehitdven apes thece Lo sixteen cboth thirough prostitution

noArtnst of 1976, Senator Birch Bayh sent e the excellent

Lo by Rebia Llovd, anodnvestigative ceporter for N3C in Los Angeles,

oy or Love: Boy Prostitotion in A .w:rica. Senator
howas strock by the fact that both Lloyd and 1, working at

lte eads of the conntry on two difierent sreas ¢f child abuse

saale =T drug srelated physieal abuse end acglect) should

cohea sl lacoaolutiony namely the establisho-at of a Cabinet

-

S r ool en T o young.

Eloyd's boeck documented the involveawent of 300,000 boys, aged

B o aistesy, dnoactivities ravolving arcund sex forisale. He

cd theve wore ouer 204 different bhoy and girl uagazines being

Sd o vt beokiabores nationwide s s These nagozines ~well--produced--~

Soll for opidees averaming over $7500 dach, Most of ‘the children
: T

.

-




Bocoo ot ponemreiens o i b de s vned i the prodoviion of pornograpﬁy,

as thnee, st be provided by theic parents or
cusrdians whn e thenselves often drug addicts; porin perfotmers,
proviiontosy or pore frequently, parents hiiving incestuous

velationships with their children which they wish to memorialize

Grocovics toexchanpe withiothers who belong%to~

orosroaps advsratinp il sty pe cof herivity. Theve: Ls ;'Dﬂ,e
Lroag B yi 3 3 0N

s (s i : N . 4 " e R S s :":r',""
Sroap in Southern California whose slogan is "sex by eight or it's

1o Jetel Too Jate for what? To ygrow up unsceacved, loved and

protectody ihie one representation of the kooky fringe claims

2,500 e hvisy

A Conaion sense guesstimate onomy
if there are 300,000 boys; ‘thece pust

hotoroseyvaal conduct: still being wore

Lot no one hes bothered to count the females involved. Lloyd o

Jusoaloien bt caneot dubstantiate that only half of théithG

naler oof cchildren ave xaown.. Therefore, the
Peonloenrotos U2 i1l e nationvidema-not dasrobable figure,

considoyiag the nation's one million runawsys. How clse can a

tuelve year old Support him or herself?
fn o April Me. Msgazine article the follewving startling

fact o poted: "one girl out of every Ffour in the United States

of 18." Rescarchers working with deviant wonen repor

/0 percont have been sexually traumatized as children.




of

the » Cheny e minors inooneobscene perforiinee which
A B! ot

E 2 Lo gt

Sonihoe

S

G
oty

L G
e AN

to this

S e

and

chiplidion

5 5 oave child welfare provisions within
penyros e land ke cemalovagnt of cehildven in comoe
bl v athisge same laws eltlicr zbdicate controlwhen

svitdence

of the sins of the fathers boing ¢

Ly ton

Teo we hiide from the knowledge of the

Yo e e i e i ea o i he coniieie

ERE

reenlating the diswribation of scewaal saterials to

core g likewise no federal statute involving int

ich specifically regulates or restricts the produg

i oo marketing of this terial. TForty-seven ste
Dlatcict of Columbia have some Lform of laws pertain

Pviet o aoof o obsdone materials to winorss

crtaibaal statutoes

either because the physical activity does not me

of the statate, e.g., vape, sodomny, sexval sbuse, or b

sorbroandly werded s oto dliscourage courts foom app

[
i

tondilcent penalo
o L

or the sanctions ar

v]

for a garent e so linited

o delertent; e.g., ten dollar fine or ten days in ja
AUThe s naun iy of sistation which specitically rel

anobhe dutele vonder at-the relatiﬁel

Gticopis at law enforcemeat. The probleas of case-—

1R

Compoiinded by a confusion betweon sexpl
i y ;




i
y
v

i

o
s 3
st B
{
Iy y
P h
5
T
1
1
] “a
FERIENN
B CEh
GRS
BERY >
P ¢

VT piREcE
3 H
D i

:
G
SRR %
1 o3
il LS
3 1 1

et 2ho b
;

s i
s M
(3ot

cplaody

. AR G

8] 1

Sng] £

28] aE i

3

ST s s B ey B
vildren asudeothree tostwelve,

solivany o provions Eorvictions, Juds

Vit Charses within o ane week,

neochildren violently

sl e and dule ooty st ters,

ieoseven year sentence perwmitted.  Mishkén was

stional dsw o voquice licensing of all wedia

Th

oo attinandes of rny jadges diseouragd and act

ot ;.'.;Ii" oS oot l"};’;ii)tl'(’ i

UG (o

IS L RN tey Y .‘u,‘-};-'i'.‘%, Nerd :"‘:;;‘;“i'i;'-,(f'n,‘ ‘.-f’fis

7,
v
i

e TrvingZLahg

O iwenty-seven conscoutbtive weckendstin jails— 1

1

rpaz e showing girls eight to fourteen,

S

nakedy speeadocagled children. Also I

Gfta iroshly aracid

ool saw act b Shiowing an 21100 ed father

sraamnvolved dncest.

dicitivens to write to their feéderal 2nd state

u.

e
—
(T
i
o
=
]

.
v
Pade
=
JE
-
v

o
c
3
)
i
o
o
&
g 0
=

i, M

e

vistwork oweek desipoying childeen would not be

vis four yveer old dauvghtéry Of sixty—f

d




1y
i
! b
.
M ,i,
O
ISVERY
Al . -
gt

ol

I R

Aty Ty
¢ ‘il':‘yfﬁ(.’,

Gerhon o the o chi

al svrunl esploitation of children

ereal i svsae T oY Ndren under

ad neglecte In

-

HY

swoon vesiereal dicossoe hecsuse there

n children uader
9 sonths old within that state.
ies vdnder the eriminal obscenity

ivolves poercons uander sixteen,

@ both federal and state legislation

we Jasnary 1977 wiven T have personally
the titles "Nodist “oppets'™, "Lollitots',
Childrea', "Schoolsiets", "Naughty

TChidd Diseipliae’ 2:d {ileos such as

¥,

lipops #10" in cities such &s Kew York,

shington, New Orleens, Deoroit, Flint,

-

Tacy, ra2lbourne,

()

Leeome angered boyond description. o There

we coa no Tonger defend Ly Yaisllectualiztion

siaply way "I haow the difference

) )

sod I em onot afraid to say "no' or demand

v

L




i G aae ol e v all Snxffntt tell e t¥3t fﬁii
fjf? cond Poo anachs Soch clidaet fatilates vhildfh
- anl ittt Ll s blgte s Olepias s e
Lot o I sive up“a pQ:t
oy Lo ! i thunilfd ‘ﬁg f‘
to i et s Dosntitetion ad 331 corow
i Yy ¢ SEETY -

Haua taAg %
i N
iR Vi

H $4

G 3

ey £ 3

2 T 3
e iy
i 3 o
] ¥y
3 v

y i

Jo

- Eo

5 ey
S D 1
<, 5

S

$5g
[ e

St

up oo ldiin the

tore s amany a scoundrel wrapped in o the Awnerican Flag
cre not going to produce mentally healthy and‘happy

U ot sve orvder that el oewildoen st be lov

whileh - ohidoren are torturned, o hut can we vedace

Pastrocting aonex

™

sarke dnd suuscgeontly

<al) o oa booklet sdvecating thata father have inc

s

for norsal penctration {'Scheoolgirls!
d Uy crecn Sexuality!, Philadelphia). 1f wa USe

jusiity intercourse with children.o..!  Tn summary

Eoway work with oc

‘Sowsivannot prévent this Americafrom bieing an

crtaredoelildren, o And A€ you donty help usoin

clas o in this world cans o .2




i

s

le)
Ao |

tized.by.the New York State Library from the Library's collections.




HOLIDAY HOUSE

18 East 53rd Streei. New York, N.Y. 10022 MU 8-0085

July 12, 1977 JUL 151677

Dear Gavernsr farey:

t you know that I esgr=e 100% with

Y. TIMES Letter by Dr. Densen-Gerber,
rtant distinctions and important points--
being that the nrasent law allows

2 i tuation leading t vrape of children,

Fane, as I understand it, is a crime.

Thoueh this 18 a personal letter, T wish you to know
that =ome menbers of the publishing conmuni ty are
ngninst Jsour vetoing the bill referred to.

S i R

Sincerely yours,

s

T
D ol el

Fdward Liademsan
Seclience 24l tor

e

o
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A Harper & Row, Publishers, Inc.
l‘: l - New York  Hagerstown  San Francisco London
Sunon Abchael Bessie 10 East 53d Stzeet, New York, New York 10022

Senior Vice President

July 26, 1977

Honorable Hugh L. Carey

Covernor of the State of New Yoxk
Executive Chambers

State Ccpital

Albany, N.Y. 12224

Dear Governor Carey:

Your previcus actions in respect to the Lasher
Child Abuse bill, A3587-C, should bring you praise and
support from all of us who were concerned over the
f{reedom issue involved in Section 263.15. I have pre-
viously written you about that and I would like to
praise you for the position that you took. Unfortu-
nately, the bill that's now come back to your desk con-
tinues to include that undoubtedly unconstitutional
and totally unnecessary section. In order to deal with
child abuse - as indeed it should be dealt with - no
such section is necessary and the insistance of those
in the State Legislature who supported this section is
where the blame should lie for the defectiveness of the

legislation and for your veto of it in its present form,
as I urge you to do.

Sincerely yours,

cc: Paul Joya, Esq.
Assistant Counsel to the Governor

L

v Pkl D Cabie: Harpsam . Phones
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The oldest comtinuously published daily in the
& States. Founded by Alexcnder Hamilton in 1801,
EXRT MUREDOCH  Publisher and Editorin Odet
EDWIN BOLWELL Editer .
FPON MARTIN, ROBERT SPITZLER Ma naging Editors
ANDHEW PORTE Metropolitan Editor ™ = v
k A. WECHSLER Editorial Page Editor

-

1 D Toro is back on the job as executive
: 23 million-a-year program of MEND,
e anti-poverty  program  funded
S4y'n Human Resources Administration,
s incredible as it is indefensible,
was dircetor of the program in 1973
convicted on eight counts of conspiracy,
ry in a scheme by a landlord to
Jities official a bribe in return for a 81

“oporter B dmund Ncwton revealed
( /I Poro went right back te his old job with
i agency's board ot directors almost
r hi: relense from prison. They con-
hls conviction and serving of sentence,
wre impeceable,
see, and so does the city’s Depariment
‘s We hope the Human Resources Ad-
I respond quickly and decxsxve]v by

neident in Fast H:u*}c-m follows rccent
Be Kwuth Bronx and Dedford-Stuyvesant

sutipoverty vperations,

Top tt it mildly, stricter supervicion by the city

i ohvieusly pecded before the publie loses {otal Taith

i that often yuforms vital neighborhiood

such revelations that degrade the
f people who care, and compound
cor. There have been too many

s eveoly

aphy is despicable. It is the dirtiest
any other town. It is inconceivable
wdment can be used to protect it.
stop and stamp out the growing
‘*'ly has passed & "bill calline for
rsons permitting and prormoting
+iuctions. .
coes to the Senate, where we trust
raved. The use and abuse of chil-
trade is the lewest form of exploj-

rann has displayed imagination and

state's Sup(rint(ndf nt of Banks and

the state’s Commissioner of Housing
coowall

t‘i_\‘ deserved nomination by President

st of Comptroller of the ("‘unmoy

2 for his valuable contributic

vIE
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“EXACTLYL WE

NEED MOR

w ASHI\’(,TO. A

Sumething happened the other night
when 1 was watching the fourth David
Frost-kiichard Nixon interview. which a
friend of mine calls the “Rich Man, Poor
Man and Now Richer Man” sories.

I foond my=elf more interestcd-in watch-
ing David Frost than I did Nixon. There is
something compelling about Frost's person-
alityv that Nixon lacks. Perhaps it’s his Jorth-
rizht manner, or maybe it's his strijed
shirt, but every time he asked a quostion
I sat vp in my chair and when Nixon a.a-
swored it I dozed off to sleep.

Afier watching Frost for four programs
I started to ask myself; “When did rrost
know about ‘»‘V.itorrate, and how much did
he lnow?’ We have heen: told that TFrost

i We h ]

.1,‘.‘ he 1
Lettom

Six
fell ws al
xmt ]

s




MNEW YORK POST EDITORIAL

‘Degradation depths

Mavbe it jsn't possible fo ﬂ‘uqh‘the‘

shreets of New York clean of sleazy gev.
Bat thiere i3 finally some hope for an

The charges do not 1
~ they do reflect offi ial ac
~ Meanwhile several st

~official hosing of “adult” entertainment . are sponsoring measure

Involving the degradation of children, form of child abuse af
More than a dozen persons have just

been indicted on nbscenity charges here,

1) of them accused of peddling fﬂms

shawing children as young as 6 ycars lomthsome form of adui

engaged in assorted sexual activitics. no pleas of mercy are un

- R R ﬂ
Kbecloraﬂon of war
1 applaud  your editorial
x. (Feb, 9 maintaining . that

“no_ pleasi ofimercy. are in.
Jcomdery for the L prisons te-
éently indicted on ghscenity
““charges for. peddling films
,.oshowing children in sexual
Zuactivities. Unfortunately, the
present faws governing <uch
cactivitiesare (ton soenlt and
igeneral  for . the [ etfective
Siprosecution of dealers, pro-,
diirers and distributors  as
CwWell A% the people, incluiting
pnf‘nh who permit chililrens
to he-used {or st'ch purposes.
As aremedy I-have iniro-
i lncod legisliition;  co - spon-
. sared by 50 of iy Assenibiy o
; -volh‘.tgues chd g RLoaveulos
£\ make the! cxplolht!on of <hll-. "
- dien Inpornographic. mates, |
rial a spockfic felony. oftense
with g prizon sentence of upp.
* 1015 years.. Any parenttor
lepal guardian why' allows
his or:her ehildrenito engage
"I obscene acts whnich are
displayed, photographed!
filmed or recorided would be,
charged with a Clacs C lely
ony. Anyuie wha produces,
promotes or proflis:from obg.
scene performances: by ch:&/‘k
*

’

. dren would be charged witfy
a.Class D felony,
H()\VAR,D 1 LA‘!TER'
Asstmblyina




PARAMOUNT PICTURES CORPORATION

July 12, 1977
Governor Carey
Albany, New York
Dear Governor:
The enclosed letter from Dr. Densen-Gerber
says exactly what should be said and I
add my urging to hers. It is absolutely
vital that children be protected from such

obvicus abuse.

Sincerely,

{ \ s \m\m ('3\(".:;;\&} o\

1GULE. L WESTERN PLAZA, NEW YORK, NEW YORK 10028




Child Misuse: ‘Obscene bv \I\’Definition’

To the Editor:

On June 29 The Times reported that
var.ous gréups such as The Association
of American Publishers and The Amer-
‘can Library Association were urging
Governor Carey to veto the bill before
him protecting children from sexual ex-
ploitation for commercial or other pur-
poses. My outraged surprise at this
action by groups who should know
better was turned into horror upon
reading the Topics ‘column in your
July 1 edition.

First, the bill. passed by the Legis-
lature, but later withdrawn, is an
amendment to the Child Abuse and
Neglec: statutes, not an anti-pornog-
raphy Uuill. Therefore, words such as
“obscene” do not apply. There is no
chscene or non-obscene burning, flay-
ing, or beating of a child. Likewise,
there is no obscene or non-obscene
sexual performance. Every use of a
child for exploitive sexual needs of an
adult is ohscene by definition.

There are no First Amendment is-
~sues here. The First Amendment was
_owritien (o protect freedom of expres-
sion, not freedom of action. One should
! not bz able to defend the ovens at
Auschwitz because they were part of
a Cect! B de Mille spectacular,

Unless the Goyernor signs such leg-

islation, the lJaw now stands as fol
lows: It is prohibited for 8 man #
have intercourse with his five-yesr-ol
daughter, but not for him to hire
out as “an actress” to star in a filnf
where she is repeatedly raped, as lon
as there is a disclaimer that such doe:
not reflect on her personal conduct?
In the latter instance, her emotional,
psychological or physical needs ‘ne.m‘ai
uriprotected.
On January 13, 1977, knowing that :~
the United States produces each month
over 264 differeat pornographic maga-
zines using children, Odyssey Institutéﬂg.
began the campaignu against the use
of children for pornographic purposes,
(not against pornogxaphy) On that
date, only six states in the Union &
safeguarded their children: Connect
cut, North Carolina, North Dakota;
South Carolina, Tennessee, and xex”k
—and now Rhode Island.
I urge all New Yorkers who care
about children to press the Governor
for prompt action. New York, along
with California the leading producer:
of “kiddie porn,” must join the states
that protect rather than destroy
children. i
JUDIANNE DENSEN-GERBER, M.1).
President, Qdyssey Institute:
New Yorlk, July 8, 1977

Digitized by the New York State Library from the Library's collections.



NEW YORK STATE CATHOLIC CONFERENCE

11 NORTH PEARL STREET, ALBANY, NEW YORK 12207 © TELEPHONE (518) 434-6195

July 29, 1977

Hon. Judah Gribetz
Executive Chambers
State Capitol
Albany, N. Y.

RE: A. 3587-B - Lasher, et al
Relating to the: penal law con-

cerning sexual performances by
children

Dear Mr. Gribetz:

The above-numbered bill is now pending
before the Governor for executive action and you have very
kindly asked for our comments.and recommendation with re-
spect to it.

The New York State Catholic Con-
ference supports this proposal and it urges that it be
given favorable executive action.

This proposal would add to the penal
law the specific provision to make a crime the exploita-
tion of children in the performance of sexual acts. The
tragic consequences of this abnormal activity by these
exploiters of children is a grave mark upon our American
society. It is hopes that this moderate statute will be
able to penalize adequately the culprits and thereby
bring about an elimination of these degrading, immoral
activities.

We urge that the bill be approved.
Respectfully submitted,

NYS CATHOLIC CONFERENCE

By 2 i
Charles J. Tobin

Executive Secretary
cJr/las

Archdiocese of New York + Dioceses of Albany Brooklyn Buffalo Ogdensburg Rochester Rockville Centre Syracuse



New York Civil Liberties Union, 84 Fifth Avanue, New York, N.Y. 10011. Telephone (212) 924-7800

State Legisiative Office
o A 90 State Street
R n Albany, N.Y. 12207
' May 23, 1977 (518) 426-8594

Summary of Civil Liberties Bills on Assembly Calendar

Several bills involving civil liberties concerns are presently
on the Assembly calendar. To assist you in considering these bills,
we shall briefly summarize and set forth our position on each here.
Where time permits, we shall issue more extensive memoranda on these
bills for your consideration. For further information and assistance
on these or any other civil liberties issues, please feel free to call

our Albany office:

(513) 436-8594.

CaL. 532

5662~ -~ Cooperman

Cal. 754

3587-B - Lasher

APPROVED. This bill streamlines and unifies
the system of grand and petit jury selection
and democratizes the jury pool, thus making it
easier to select a more representative jury.
Its desirable reforms are:

(a) Jurors may be qualified by mailing the
jury questionnaire. A personal interview is at
the option of the jury commissioner or county
clerk, instead of being mandatory as under present
law for some counties. This makes it easier
and cheaper to obtain a larger, more democratic
pool, § 509(b);

(b) The methods of selecting the grand jury
are assimilated to those of selecting the petit
jury thereby making the grand jury more demo-
cratic, § 614.

DITAPPROVED. Although we join the sponsors of
this bill in deploring the exploitation of children
in the production of sexually explicit materials,
and although we acknowledge the sponsors' attempts
to ammnd it to make it constituticnal, we must
continue to oppose it because it still contains

a blatantly unconstitutional viclation of the
First Amendment. In amending the bill, the spon-
soxrs have included two virtually identical new
Class D felonies (§263.10 and §263.15) —- the

only difference between them being the requirement
in §263.10 that the material in question be

Phe New 7ork State branch of the American Civil Liberties Union; Donald D. Shack, Chairman; Ira Glasser, Executive Director



NYCLU Agssembly Calendar Memo Page 2

CAL. 986

4262-A -~ Sghumer

CAL. 843

7027 - Siegel

"obscene" under the Penal Law, while §263.15

has no such regquirement. Obviously, all materials
that might qualify under §263.10 would also
qualify under §263.15, thus making the latter
wholly redundant and unnecessary. Equally ob-
viously, §263.15 is plainly unconstitutional,
since it punishes speech that is not cbscene and
is thus protected by the First 2mendment. At
best, this bill is an attempt at "contingent”
legislation -- in other words, "since we're not
sure of the constitutionality of one new Class D
felony, let's enact a back-up just in case."”

We respectfully submit that this is an in-
aprropriate way to enact serious new crimes.
Surely this legislature is able to decide which
of these versions it wishes to adopt, and not
leave that purely legislative choice to the courts.

DISAPPROVED. This bill makes it a crime for any-
one other than a police officer to mechanically
record most telephone or face-to-face conversa-
tions without informing all other participants.
NYCLU opposes this bill because we can see no
justification -- in privacy terms -- for the
blanket exception for police officers, especially
when they are acting as undercover infiltrators;
because it would prevent recording by everycne
except police officers of police and other official
misconduct; and because it would put criminal de-
fendants at a disadvantage, since such recording
is cften an essential means of preserving ex-
culpatory evidence.

APPROVED. This bill makes it clear that a class
action may not be dismissed because relief is
requested against a governmental body or officer.
All of the reasons that motivated the overwhelming
legislative support for the class action bill in
1975 are equally applicable to class actions
against a governmental body or officer, and there
is no rational justification to preclude such
actions. The government is just as capable of
injuring the large classes of peopie as is pri-
vate entif:ies, and class actions are just as
necessary to allow such people meaningful access
to jiudicial relief through class actions.
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Cal. 907

5510-2 - Butler

DISAPPROVEI). This bill would create a broad
exception to the comprehensive law enacted

last year to seal records of arrests not followed
by convictions and to prohibit inquiry into such
arrests in connection with employment or licencing.
Under A5510-A such arrest records become unsealed
and availakle in connection with applications

for employment with police agencies. An arrest
not followed by a conviction proves nothing and
can lead to arbitrary and discriminatory results,
in blatant violation of the presumption of in-
nocence. The NYCLU believes applicants for police
joks should be entitled to the same protection

the present law affords all other citizens

and that this bill should be rejected.




New York Civil Liberties Union, 84 Fifth Avenue, ew York, N.Y. 101 . Telephone (212) 924-7800

cegislative Department Ctate Legislative Office
3arbara Shacn, Director 9 State Strest
Arthar ¢ : Staff Counsel Albany, N.Y. 12207
(et ok, Counsel (51%) 436-8594

June 23, 1977

Hon. Hugh L. Carey
Governor

State Capitol
Albanv, N.Y. 12224

RE: A.3587-B, Lasher, et al.

Dear Governor (Carey:

Although we sympathize with the apparent purpocse
of this bill -- i.e., to deter and punish those who exploit
children in the production of sexually explicit materials --
we are convinced that key provisions of it are clearly
unconstitutional and would seriously infringe basic con-
stitutional rights. For that reason, we strongly urge you
not to sign it into law.

This bill creates three new substantive crimes.
The first, a new Penal Law §263.05, creates a new Class C
felony called "Use of a child in a sexual performance."
Although we have reservations about the wvagueness of the
word "consents" in this new crime, we do not have fundamental
civil liberties objection to it. The second new crime, a
new Penal Law §263.10, creates a new Class D felony called
"Promoting an obscene sexual performance by a child." To the
extent that this new crime requires the material in question
to be "obscene," as that term is defined by §235 of the
Penal Law, we do not believe it is unconstitutiocnal under
the current decisiors of the United States Supreme Court.

The third new crime, a new Penal law §263.15, creates
an almost identical new Class D felony called "Promoting a
sexual performance by a child." The only difference between
this new crime and the one created by the new §263.10 is that
there is no requirement here that the material in question
be obscene. It is this new crime that we believe itc be
unquestionably unconstitutional under the First Amendment

The New York State brarch of the American Civil Liberiies Union; Donald D. Shack, Chairman; Ira Glasser, Executive Director



Hon. Hugh L. Carey
June 23, 1977
Page 2

and to present a grave threat to the legitimate exercise of
basic First Amendment rights.

Under the new §263.15, the mere sale or exhibition
of bonks or movies that are indisputably not obscene, and
thus fully protected by the First Amendment, could neverthe-
less give rise to serious felony convictions. There is
absolutely no constitutional authority for such a result;
indeed, the constitutional law is clearly to the contrary.

In Miller v. California, 413 U.S. 15 (1973), the
Supreme Court expressly noted that state laws that authorize
the regulation of so~called "obscene" materials were an
exception to the basic protection generally afforded speech
and expression by the First Amendment, and that as a result
"state statutes designed to regulate obscene materials must
be carefully limited." Further, the Court continued:

"As a result, we now confine the
permissible scope of such regulation

to works which depict or describe

sexual conduct. That conduct must

be specifically defined by the appli-
cable state law, as written or author-
itatively construed. A state offense
must also be limited to works which,
taken as a whole, appeal toc the prurient
interest in sex, which portray sexual
conduct in a patently offensive way, and
which, taken as a whole, do not have
sericus literary, artistic, political

or scientific value." 413 U.S. at 23-
24.

If all these tests are not met, the Court made clear, the
material in question would be protected by the First Amendment
and could not be made the subject of state regulation.

It seems clear that even the sponsiors of this bill
recognize the constitutional defects of this new crime. In
the earlier versions of the bill, there was no reguirement
whate r that the material in question be "obscene." But,
after we and others pointed out the constitutional defects of
those bills, the sponsors added the new §263.10, which does
require that the materials be obscene. However, they also
left in what is now §263.15, which is just as unconstitutional



Hon. Hugh L. Carey
June 23, 1977
Page 3

now as it was bhefore. Clearly. §263.15 includes all material
that would be covered by §263.10, thus making the latter
wholly redundant and superfluous. The only possible reason

for both sections to be included in this bill is for §263.10

to serve as a fall-back when §263.15 is inevitably struck

down as unconstitutional. In the meantime, however, countless
booksellers, motion picture exhibitors, librarians, anl others
will be forced either to self-censor materials that are fully
protected by the First Amendment or else be willing to face
prosecution for a Class D felony if they don't. Such a result,
we submit, is wholly intolerable and should not be countenanced,
even for a minute.

A similar conclusion has been reached by the United
States Department of Justice in response to similar bills now
pending in Congress. As Deputy Assistant Attorney General
John Keeney recently testified:

"Secondly, the bill does not
distinguish between material which is
obscene and material which is protected
by the First Amendment. In Miller v.
California, 413 U.S. 15 (1973), the
Supreme Court required that material
must be evaluated as a whole in deter-
mining whether it is obscene. However,
the present bill would forbit the manu-
facture and distribution of a film
containing one brief scene of prohibited
conduct and otherwise innocucus. For
example, the bill would apply to the film
"The Exorcist," which contains a scene
in which a minor simulates masturbation
but is clearly not legally obscene....

"on the other hand, the Court has held
that, as a general rule, a criminal statute
which would reach protected expression as
well as obscenity is void on its face for
overbreadth. See Erznoznik v. City oif
Jacksonville, 422 U.S. 205 {1975); and
Butler v. Michigan, 352 U.S. 380 (1957).
Although the court has modified this doctrine
in the case of a statute dealing with distri-
bution to children only, see Ginsberg v. New
York, supra, the proposed bill would prohibit
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distribution to anyone. 1In the face

of the strong constitutional protection
accorded material which is not obscene,
we cannot say w.th any certainty that
the proposed legislation would withstand
constitutional challenge."

(Statement of John Keeney, Deputy Assistant Attorney General,
Criminal Division, before the Subcommittee on Crime,
Committee on the Judiciary, House of Representatives, and
Subcommittee on Select Education, Committee on Education and
Labor, House of Representatives, concerning H.R. 3913 and
H.R. 4571, Child Exploitation Act on June 10, 1977.)

Significantly, this constitutional defect in the bill
was explicitly called to the attention of the bill's sponsors
before it was acted on by either house, and the simple and
obvious solution of deleting the redundant and unconstitu-
tional §263.15 was strongly urged upon them. However, solely
because the principal Assembly sponsor flatly refused to
adovt such an amendment, the bill has reached your desk in
its present unconstitutional form.

There is still another major constitutional defect

in the bill. The crucial element of each of the bill's new
crimes is the requirement that the performance ir gquestion
involve "a child less than sixteen years of age." However,

§263.20(1) of the bill then provides: "For purpos:2s of this
article, a person who appears to be under the age of sixteen
vears 1in any obscene sexual performance shall be presumed to
be under the age of sixteen vears." (Inexplicably, this
presumption is exoressly limited to "obscene sexual performances,"
and thus does not apply to the more serious crime of "use of a
child in a sexual performance" or to the crime of "promoting a
sexual performance by a child." This anomalous, and utterly
absurd, selective presumption is reason enough to render this
bill an embarrassment to the legislature and whollv unworthy
of your signature.)

But there is an even more basic reason to cornclude
that this presumption is unquestionably unconstitutional.
In the leading case of In re Winship, the Supreme Court de-
clared that the "due process"” clause of the Fourteenth Amend-
ment "protects the accused against conviction excent upon
proof beyond a reasonable doubt of every fact necessary to
constitute the crime with which he is charged." 397 U.S. 2358,




Hon. Hugh L. Carey
June 23, 1977
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364 (1970). Five years later, in Mullaney v. Wilbur, 421
U.S. 684 (1975), the Court unanimously reaffirmed that
holding. Moreover, just last week, the Court again reiter-
ated, referring to the Mullaney case, that

"a State must prove every ingredient
of an cffense beyond a reasonable
doubt, and that it may not shift the
burden of proof to the defendant by
presuming that ingredient upon proof
of the other elements of the offense.
This 1is true even though the State's
practice, as in Maine, had been
traditionally to the ccntrary. Such
shifting of the burden of persuasion
with respect to a fact which the
State deems so important that it
must be either proved or presumed is
impermissible under the Due Process
Clause." Patterson v. New York, 45
L.W. 4708, 4713 (June 17, 1977)

These decisicns are directly applicable to this bill.
Instead of requiring the prosecution to prove beyond a
reasonable doubt the essential element of the new crime it
creates, the bill merely declares that if the person "appears

to be under the age cf sixteen" -- however that is to be
established -- such person "shall be presumed to be under
the age of sixteen years." Such a presumption is indisputably

unconstitutional under Winship, Mullaney and Patterson.

The use of children in the production of sexually
explicit materials is obviously a most serious and disturbing
problem, and one to which responsible state legislation could
well be addressed. Unfortunately, this bill is so rife with
constitutional and drafting defects as to render it wholly
unenforceable and ineffectual. For these reasons, we urge you
to veto it.

Respectfuil subgitted,

A 5\\

Kenneth P. Norwick
Legislative Counsel

s,

3
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New York Civil Liberties Union, 84 Fifth Avenue, New York, N.Y. 10011 Telephone (212) 924-7800

Legisiative Deca*tment State Legislative Qffice
Barbara Shack, Director 90 State Street
Arthur By Senlel ., Staff \,udnseg g A!bany, N.Y. 12207
Kennetn PoNarwick, Counsel i TR 181 (518) 436-8594

July 21, 1977

Hon. Hugh L. Carey
Governor

State Capitol

Albany, New York 12224

Re: A 3587-C, Lasher, et al.

Dear Governor Carey:

On June 23, 1977 we wrote you exprassing our
opposition to the predecessor version of this bill (A 3587-B).
(A copy of that letter is attached.) Since then, that bill
was recalled by the legislature, certain amendments were
macde tc it, and as amended it was repassed by both houses
and returned to you. We write again to reiterate our strong
opposition to this amended bill and to again urge vou to veto
it.

In our letter of June 23, we asserted two separate
reasons why we believed that earlier bill was unconstitutional.
In its present amended form, only one of those constitutional
problems has been addressed -- i.e.. the previous version's
"presumption" provisions -- with no changes whatever made to
deal with the other constitutional problem, namely, its pro-
visions authorizing severe criminal sanctions for pubklishing
and selling books and movies and the like that are concededly
not obscene or otherwise unlawful. As a result, all of our
arguments on that question set forth in our June 23 letter
remain unaffected, and we reiterate those arguments here.

In addition, we believe several othex observations
should be made with respect to this amended bill. First, it
sesms absolutely clear that in effect this bill is intended
as both a bill of attainder and an ex post facto law addressed
to one particular book, "Show Me!," published in 1975 by St.
Martin's Press, a highly respected and well-known New York

Y

The Mew York State branch of the American Civil Liberties Union; Donald ). Shack, Chairman; ira Glasser, Executive Director



Hon. Hugh L. Carey
July 21, 1977

Page 2
publisher. Indeed, Assemblyman Lasher —-- the bill's principal
sponsor -—- has made it clear that he fully intends this bill

to apply to that book. Especially in view of the fact that
that book has expressly been found not obscene by several dif-
ferent courts, and that it is clearly a serious attempt to
treat the subject of sex education for children in a meaning-
ful and responsible way, we believe the bill is particularly
offensive, improper, and unconstitutional. It is simply not
the proper function of the state to create a whole new Class D
felony to censor one particular book.

Secondly, we believe it important to emphasize that
in no sense could or should a veto of this bill on constitu-
tional grounds be interpreted as an endorsement of the in-
defensible use of children in the preparation of explicit
sexual materials. As The New York Times observed in its
July 1, 1977 editorial calling for a veto of the predecessor
version of this bill:

"The veto of any bill aimed at pornography
would not enhance Governor Carey's popularity,
but that is what this ill-drawn censorship
measure deserves. It should be clarified to
make certain that it hits the right target -—-
the people who in fact recruit and photograph
children for pornography, in obscene and not
just vaguely sexual context. The Governor
should urge the legislators to try again ~-
and to watch their language."

In your three years as Governor, you have demon-
strated your courage and ccmmitment to constitutional values
by vetoing bills that were politically popular but constitu-
tionally or morally flawed. We most respectfully urge you
to demonstrate that courage and commitment again by rejecting
this ill-considered, dangerous and unconstitutional bill.

Respectfully s mltted,fﬁ

Kenneth P. Norwick
Legislative Counsel

KPN:ht
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HAROLD BAER, JR.
June 28, 1977

Hon. Judah Gribetz ﬁﬂI
Executive Chamber
State Capitol

Albany, New York 12224 K

JUL D

Dear Judah:

I have, from time to time, received bills forwarded
to me, I presume as chairman of a subcommittee of the Governor's
Task Force on Crime. In any event, those bills which appear to
hold particular interest or concern will be circulated to a mem-
ber of the subcommittee.

Since the time periods are so short within which you
require a response, I am asking that the memo be returned to me
within 48 hours. It will be immnediately forwarded to you with my
comments, if any. Although this does not provide for a subcom-
mittee majority, to say nothing of unanimity, it may be of some
help.

Happily, members of the subcommittee have particular expertise
in one or more areas touching the criminal justice system. I will
attempt to secure comments from the members with particular knowledge
in the area to which the bill addresses itself.

I am pleased to associate myself with Ken Conboy's com-
ments with respect to S5.2743-B and A. 3587-B.

Sincerely,

HB:ks Harold Baer, Jr.

Harold Baer, Jr.
80 Pine Street
New York, New York 10005

ce: Hon. Paul Gioia
Alfred Scotti, Dsq.
Kenneth Conboy, FEsg.
bdward J. Meyer, 111, Esq.
BEdward M. Shaw, Esg.

™ e na ) 2R B Tl e re



FEDITORTAL # 248

THIS IS AN EXPRESSION OF EDITORIAL OPINION BROADCAST ON T;{}zsz)Ax,
JANVARY 25, 1077, AND WEDNESDAY, JANUARY 26, 1977, BY PERR"Y B.
BASCOM, VICE PRESIDENT AND GENERAL MANAGER OF WNBC RADIO.

X-RATED CHILDREN

A group of New York City activists recently called for a police crackdown on

1 . . . > - (5 g
the "sexploitation” of children. And the management of WNBC certainly agrees
that smut peddlers, pimps and parents who destroy children in this way should

be dealt with harshly,

Unfortunately, the use of children as quote ''models' urquote in dirty books and
"actors" in N-rated movies is only a misdemeanor in New York State. And
while criminal statutes provide stiff penalties for "turning out" boys and girls
under 16, as in adult prostitution, nabbing the pimp is a great deal more diffi-

cult than arresting the prostitute.

vevertheless, we have a problem.  Its exact dimensions are unknown. Unofficial
estimales indicate that millions of dollars are involved and thousands of New

York City area children participate.

What's urgently neceded is an overview of this aspect of child abuse. Before an

cffective law enforcement and legislative assualt can be mounted, hard facts and

veliable information are necessary.

I*rhaps the ﬁ]aco for an investigation to start is the State Assembly Committee
on Child Care, headed by Assemblyman Howard L. Lasher of Brooklyn. Mean-

“hile, every possible legal weapon, no matter how inadequate, should be exor-

cised in behalfl of rescuing our X-rated children,
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iidren in Pornegraphy Films

11:51 AM

‘merica Mes beccome a world leader in producing sex films starring
children twelve-yenrs-old and under,

ind in Denmerk, where pornozraphy is legzal, smerican sex films are

hy
now in sreat demand, Dr. Judianne Densen-Gerber 31 the Odyssey Institute tells
erter "They de not permit their children to be used this way so

the only source of really good material -- technically good

material e the United States.”

Lmerican porrographors are making a lot of money producing best selling
films vv getting children to perform sexual acts in front of the cameras. Bul what
does | the children?
erher: "1t destreys them because during the period of pre-pubscent eight to

twelve -- sexualizing a child then becomes the only way that chilid
chnnnelize most of the energy, Channelizes the energy from work
Lroductiv~tv from normal development. 1It's like forcing a child
to walk before it can even crawl."

These pornogsraphers are destroying the minds and spirits of our children.
et invelved in prostitution and drug adciction -- they get infected
veneral disease and may become pregnant,

parents sell their kids in%to pornography? What kind of
o

g e e
erber: Tt

v sut tells me very sick people."

In the past year there's been dozens of pornography raids. But they
taven't reswyited in any stiff sentences.

We asked Congressman Ed Koch who has been trying to prod Manhattan
DLAL Morgenthen and 1,5, Attorney Robert Fiske into action -- why?

-more-~



“oens "The judges live in Ivory Towers and just don't know what is
going on., I believe that if they viewed these films they would
come eway with the same sickenirg feeling that everybody who
viewed them came away with and say, that the people who are
producing these films, the people who are selling these films
involving children committing explicit sexual acts -- those

le velong in jail."

The children of America have enc.gh problems growing up in this
the reople who try to make mcney by exploiting and destroying
are committing the most treacherous of crimes,

In future editorials we'll be telking to some of the victims of child-
sex exploitation., And we'll be pointirg the finger at some of the public
cimls who we believe haven't been doing what they should to eliminate the

was Director of Fditeriels, Joe Feurey, speaking for the manage-
ation, For a copy of that ecditorial, or to express your views,

-wCBS Radio-

Sl
Pape O
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Fornooraviic wotion pictures storring children? That's our subiject ratier
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o how, we're not going to gob into a debate in this broadcast over
pornographic notion pictures per se, but we do heartily endorse proposed legis-
Jation tu crack down on parents who permit the exploitation of children in such
movies and DOUKS

The State Assembly Committee on Mental Health recently viewed films showing
conildren--some as young as eight years of azge--engzging in explicit seauwal

bénavicr.  Tne problem is urgent because the United States reportedly is
becoming the world's leading supplier of pornography involving children as u
result of tne vweakness of our laws in this fiel:l.

The committee also heard testimony thet children exploited sexually often

wvind up as

in the adult seox market and are frequently destroyed
hunan beinss by the time they are 18 years of age.

Assonblyman Howard Lash of Brooklyn, Asscmwblywozan mlizabeth Connelly of
Stotoen Island, and Assenblyman mugene Levy of Rocxiznc Couaty have offercd a
bill te provide fiftcen year prison terwms for parents who allow their children
to be so exploited.

We tnink that's a nild enough penalty for varents who shirk the
retponsibility of child rearing in order to make & culck buck by corrupting

ohildren

ie

warougn the ie
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Fo. 18 "Children in Pornographic Movies" J C January 26, 1977
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The Lowest Depths
Of Pornoegraphy

You might think that expioiting chil-
dren for pornographic purposes would be
clearly egainst the law. Not so, according
to law erforcement spokesmen; they say
it's very difficult to cizcover, arrest and
prosecu-e the exploites.

In th2 case of very young children—
gome as young as three—film-making and
picture-taking could hardly take place
withou the knowledge and consent of
parents or guardians. But most of the
childrer. are young teenage runaways who
need money to survive.

Movies like "The Texas Chainsaw
Massacre” suggest that there's a market
for jus: about any kind of obscenity, in-
cluding dismemberment. But putting chil-
dren i1 pornographic films flouts even the
crudest standard of decency. Three state
assemblymen are introducing a bill that
would explicitly make it a felony to ex-
ploit c¢hildren under 16, or allow them to
be exvloited, for pornographic purposes.

Tke biil certainly s<hould be passed,
but we can't help thinking that the big-
gest hurdie to successful prosecution is
the (ifficulty of tracing the exploiter
rather than the absence of applicabie leg-
islation. The very nature of the pornogra-
pher’s trade makes it clandestine for doth
producer and procurer, especially if the
procu}er is a parent. Laws srohibiting
child labor and penalizing child neglect
already exist. Why shouldn’t they apply to
pornographers along with everyone else?
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’\'l‘ W FACE, OLD IDEAS

Seeretary-desipnate Bob Bergland vows tha', the
vienltore Department will be “innovatlive and imag-
indifive” ender his direction and to prove it he is yro-
posing to turn the clock back
40 years.

What else is his %chnmo for
creating a “food reserve” out
of surplus  wheat but the
“F\ er-normal  Granary” of

»w Deal vintage tricked out
m a cntchy new slogan?

What started in the 1930s
as emergency aid for distressed
farmers beecame fixed »olicy
under a succession of pru e-sup-
port programs. Only in the last
few years, when anything that
grew would sell, did Washing-
ton manage to end the gostly
subsidies.

The prowers yloried in the free market when
ices were constantly rising. Now that supplies and
*and are baek in balance, they are bellying back up
yhe bondout trough,

When agriealture {a concerned, people like Berg-

Ben ltor;;hmd

ST
The hell with that! How about somebody standing
ap far the consumer oceasionally—like once evexy half a

contary?

THIS BIG GAS SCARE
arencies are frantically trying to
additional supplies of .natural gzas, which is

Covernment
anre

cold winter.
; There would probably be ns emergency now if
“ Uangress had heeded a series of warnings over th: last
Cavteral venrs and de-regulated gas prices at the weil-

head, thereby stimulating production.

Bt the lnwmakers accused the industry of using
siare facties to pull a gouge on the public. When no
cvicie nconrred—-thanks to milder-than-normal woathq:l:

- Thaslony,

indvhave a un/que pricing policy: What goes up must

pimnine short beeause of heavy demand arising from

Inquiring
Photographer

By JOHN STAPLETON

THE QUESTION:
Do you think Boeb McAdoo

can lead the Knicks to an NBA
thampionship?

TIHIE ANSWERS

Mrs. Roherta Lavalle, ac-
tess: “I have four sons who
are sports fanatics, so I have to
be familiar with sports to keep
up with them., With Mc/Adoo,
the Knicks mav not win the
championship, because there is
an clement of luck in that, but
he will help them reach the
playofis.”

Ailcn

L.:valle

Ron Allen, pharmac.st:
“McAdoo may not pive thery a
championship, but he is a hus-
tling ballplayer and he is mak-
ing the rest of the Knicks hus-
tle. He seems to have picked
up the entire tean. The Knicks
haven't had a good, strong,
high scoring center since Wil-
lis Reed. It's about time.”

Linda Kuplen, gradua‘e stu-
dent: “I know Ken Charles
from his playing days at Ford-
ham and then at Buffalo,
where McAdoo was the star of
the team. McAdco is one of the
top NBA stars and the Knicks
were fortunate to get him.

With McAdoo, the 1\ni<ks will
be contenders for years.
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Please give name and address wilh letter. Wer

A SILVER LINING

Manhattan: Your editorial
concerning the current politi-
cal situation in Israel was sur-
prising. °‘You chavacterized
Prime Minister Rabin's posi-
that of a “lame-ditck
caretaker,” and maintain that
there can be no substantial
progress for peace during the
course of the election com
paign that mav he in  six
months. To 'nmu- H\ it 1\1.«(‘15
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Op Ed Department
New York Times

229 West 43rd Street
New York, New York

Gentlepersons =~ Pray Tell - What is a Non Obscene
Sexual Performance by a Child?

Before next Wednesday, Governor Carey must decide
whether he will sign into law an Amendment to New York
State's Child Abuse and Neglect Statutes that will protect
children from being wvictims of commercial sexploitation.
The intent of this Law is clear. It declares: ''The legis-
lature finds that there has been a proliferation of exploi-
tation of children as subjects in sexual performances,
When parents and other adults expose young children to
physical and psychological damage by promoting performan-

ces

Q
tt

sexual conduct by these ycung children, then legis-

lative action is necessary. The care of children is a

sacred trust and should not be abused by those who seek
to profit through a commercial network based upon the
exploitation of children. The public policy of the State
demands the protection of children from exploitation

through sexual performances,'"
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This is not an obscenity law, but a child abuse pro-
tection statute. T was shocked to read in the press that
various groups who should know better and who have no ex-
perience in the Child Abuse field or in the treatment of
sexually abused children, such as the Association of Am-
erican Publishers and the American Library Association,
would presume in an area so outside of their expertise
to urge that the Governor not sign this vitally needed
plece of legislation. My outraged suprise at this action
turned to horror to see the same view expressed in the
Topics column of the New York Times on July lst.

This bill is not a censorship bill, but it is
clearly & child protection measure. Therefore, words
such as obscene do not apply. There is no obscene or
non-obscene burning, flaying, or beating of a child -
likewise there is no obscene or non-obscene sexual per-
formance. Every use of a child for exploitative sexual
needs of an adult is obscene by any definition!

There are no first amendment issues here. The
first amendment was written to protect freedom of expres-

sion, not freedom of action. One should not be able to
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use as an affirmative defense (hat the ovens at Auschwitz
are part of a Cecil B. de Mille spectacular.

The present law now prohibits a father from having
intercourse with his five year old daughter, but it does
not e¢njoin him from hiring her out as '"an actress'" to
star in a film wherein she is repeatedly raped, as long
as there is a disclaimer that such does not reflect on
her personal conduct. Presently, she remains unprotected
repardless of the emotional, psychological, and physical
harm she experiences,

odyssey Institute's research with socially deviant
woment has shown that 447 were incest victims, 75% before
thev were twelve and 457 before they were nine. Is this
what the American Publishers wish to proteci:?

In August of 1976, Senator Birch Bayh sent me the
excellent book by Robin Lloyd, an investigative reporter

for WBU in Los Angelos, entitled For Money or Love: Roy

Prostitution in America, Senator Bayh was struck by the

fact that both Lloyd and 1, working at opposite ends of
the country on two different areas of child abuse (he,

- sexual - I, drug-related physical! abuse and neglect)
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should reach a similar solution; namely the establishment
ot a Cavninet Post for the Concerns of Children,

i1ovd's book documented the involvement of 300,000
bovs, azed eight to sixteen, in activities revolving ar-
ound sex for sale. He noted that there wera over 264
diftereat bov and girl magazines being s0ld in adult book-
stores nationwide, These magazines - well produced -
sell for prices averaging over $7.00 each, Most of the
chitdren exploited are runaways from extremely abhusive
and neglectful homes - most, that is, if the children

are eight vears old and above, However, younger children

- used in the production of pornography, some as young as

FENNSYEY AN

NS

oyt

D prostitutes, or more frequently, parents having incestuous

three, must be provided by their parents or guardians who

are themselves often drug addicts, porn performers, or

relationships with their children which they wish to memori-

alize in photographs or movies to exchange with others who

belong to clubs or groups advocating this type of activity.

* There is orre group in Southern California whose slogan is

ERR A .

"sex bv eipht or it's too late." Too late for what? To
grow up unscarred, loved and protected; this one represen-

tatrion of the kooky fringe claims 2,500 members.
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A common sense guesstimate on my part leads we to
e ébelieve that if there are 300,000 boys, there must be a
o glike number of girls - heterosexual conduct still be-
iing more prevalent than homosexual - but no one has
bothered to count the females involved. Lloyd postulates

\...w . but cannot substantiate that only half of the true number

Fart sy,
ot of children are known. Therefore, the possible figure is

S TG A

T

i closer to 1.2 wmillion nationwide - a not improbable
N VoNEY S

| figure, considering the nation's one million runaways,

SE OTEANIESHIRY !

viwosny | How else can a twelve vear old support him or herself?
R R A Lw"‘""‘

NEW MR NBC o

Sadly, however, the effects of sexploitation of chil-

NP YRk

dren zo bheyond just the child actor. Authorities in Rock-

PIANNSY L AN
Nilese b i s MY D

ingham County, New Hampshire, report that in 1977, every-

h one of the 27 cases of incest in their jurisdiction,
(150,000 population), ''kiddie porn' preceeded and accom-
panied the acting out of the father against his child,
Similiar cases are reported in California and Ohio.

. Many of these magazines ca-ry articles promoting incest,

Some describe in both picture and word how to best pene-

v ...+ ... trate a prepubescent child who would otherwise be torn

because she is too small {or the '"normal missionary' posi-

tion. The wmen who buy these magazines are borderliine in
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their behavior and seek rationalization and justification

for their desire to molest children. One magazine in my
possession, '"Lust For Children,' is a sex primer for the
child molester. It instructs him to go teo the park, how
to entice the children to his apartment, what games to
play to seduce them to respond, and which sex acts toc
perform which will leave the least evidence for subsequent
police action. As a mother of four, I trust that Carey,
a father of twelve, knows full well that our children must
be protected.

The New York Times worries about the suppression of
Show Me, which it correctly reports has been found not to
be obscene in several courts. T strongly suggest that
the test used by the courts, namely ''does the material
presented have any redeeming social value' is inappropriate.
The material should be evaluated on the basis of the damage
done to the children participating and the purpose for
which it is designed., Show Me purports to be a sex educa-
tion text for seven to eight year olds, and many a well
meaning parent might so use it, Not only does it promote
and show sexual intercourse between unmarried young teen-

agers (at a time of an epidemic of teenage venereal disease
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and pregnancy), pictorial represent labor as an excruti=-
.. atiangly painfull process (a horrendous distortion which
will template on a young girl's memory forever), make fun
of the values and morals of the parent generation, but it
also illustrates fellatio. My feminist ire causes me to

question whether the dirty old men on the bench, our jud-

Part ISPANS - . . *
~ ... ges, would have found cunnilingus represented to six
M dite N
bt ot year olds equally socially redeeming. 1 tend to sadly be-

SNEV VDA

lieve that they, like the Judge in the Wisconsin rape case,
NT W OHEANPSNIHIR G
Forfs o Gl ie il

believe whatever little girls are forced to do for little

Niw JERSEN
I S e b

svtwainieo bovs 1s acceptable to present commnunity standards.

PR SOPH
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e Six vear olds need to be educated to and can inte-

PENSSYVELY UNEA

'n grate the values of relationships within a context of com-

TENAS
© 7 mittment, love and the beauty of their bodies, not to the
Ly
s "~ techniques of oral genital sex or the fear of labor.
.
i
N These problems and the attitudes of many judges dis~

.courage and actually thwart the few criminal investigations

{
povkie s attempted.  This year, when one of America's leading por-
gnographers, Fdward Mishken, was arrested in New York, one

' third of the 2,000 square feet of material confiscated

involved c¢hildren., Mr., Mishken pleaded guilty in spite of

TIPS P E R PR |

o Dadie e Se t

1. the fact that he had many previous coavictions, Judge
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w0y 1rving Lang sentenced him to twenty-seven consecutive

weekends in jail - T assume so that his work week de-
'stroying children would not be interrupted. We, as

?citizens, must ask why Judge Lang did not give Mish-

‘ken the seven year sentence permitted. Mishken was

wiww ... lrearrested on lika charges within one week,
OR N SRRV Ln—o"”“‘ )

ASE TN T R RN
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lastly, it is essential that the protective law also

be against the distributors and sellers of this material.
NESY AR
Poovs B 1
s, For it is here that organized crime participates aad
& \ TNHTRY

e \D 1

viwnkwy profits from this annual billion dollar industry. Such
_ Nwananean extension of criminal sanctions has great precedent

NEW Y OKRR
Vv W bttt

in our legal system. For instance, anyone who benefits

PENNSY LV ANEY

Nen ko vo from the fruits of illegal child labor is equally cul-
e pable before the law.
Cian

o Oa January 13th, 1977, Odyssey Institute began the

campaign against the use of children for pornographic

purpcoses (not against pornography). On that date, only

ol siw states safeguarded children: Connecticut, North
Carolina, North Dakota, South Carolira, Tennessee and

Texas = and now Rhode Island. I urge all New Yorkers

who care about children to press Governor Carey to sign.

New York, the leading producer of "kiddie porn'
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i nicn. along with California, must join the states that protect

rather than destroy children.

- As Eric Ericson wrote: ''Someday, maybe, there will
o ReE ey §
e exist a well-informed, well-considered, and yet fervent
~ public conviction that the most deadly of all possible
ettt sins is the mutilation of a child's spirit; for such
1OTINANA . . . . . .
veceoweenee mutilation undercuts the life principle of trust, with-
MICTHTGAN
ettt out which every human act, may it feel ever so good, and
NEVADA
P B g . . -
scem ever so right, is prone to perversion by destructive
N W HEANVPSHIKE
RoriBey 0 by MOBLH
e o s 1
wiw inay forms of conscicusness.
Wi BN e b

NEW MENT O

LNk Judianne Densen-Gerber, J.D.,M.D. _
President

PENNSYEY AN .

WGt AEh Odyssey Institute
FENAN
A

: """ To whom it may concern:

e Portions marked in red may be deleted for considerations
JERI IO

of space, 1 can be reached at (203) 255-4198 if discussion
ot is needed.,
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Mr., Kalman Seigal
letters To The Editor
New York Times

229 West 43rd Street
New York, New York

To The Editor,

The June 29th New York Times reported that various
groups such as The Association of American Publishers and
The American Library Association were urging Governor
Carey to veto the bill befor him protecting children from
sexploitation for commercial or other purposes. My out-
raged suprise at this action by groups who should know
better was turned into horror upon reading the topics
column under the Editorials in your July lst edition.

First, the Act passed by our legislature is an amend-
ment to the Child Abuse and Neglect Statutes of our state,
not an anti-pornography bill, Therefore, words such as

obscene do not apply. There is no obscene or non-obscene

burning, flaying, or beating of a child. Likewise, there
is no obscene or non-obscene sexual performance. Every
use of a child for exploitive sexual needs of an adult is

obscene by definitioni
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There are no first amendment issues here. The first
amendment was written to protect freedom of expression,
not freedom of action. One should not be able to defend
the ovens at Auschwitz because they were part of a Cecil
B. de Mille spectacular.

Unless the Governor signs the act, the law. as it now
stands is as follows: It is prohibitted for a man to have
intercourse with his five year old daughter, but not for
bim to hire her out as ''an actress' to star in a £ilm
wherein she is repeatedly raped, as long as there is a
disclaimer that such does not reflect on her personal con-
duct., “n the latter instance, her emotional, psychological
or physical needs, remain unprotected.

On January 13th, 1977, knowing that the Uaited States
produces each month over 264 different pornographic maga-
zines using children, Odyssey Institute began the Campaign
against the use of children for pornographic purposes,
(not against pornography). On that date, only six states
in the Union so safeguarded their children: Connecticut,
North Carolina, North Dakota, South Carclina, Tennessee,

and Texas -~ and now Rhode Island.
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I urge all New Yorkers who care about children to

press the Governor to sign this bill., New York, the

leading producer along with California of '"kiddie porn,"

nust join the states fthat protect rather than destroy

children.

Judianne Densen-Gerber, J,D,,M.D,
President
Odyssey Institute
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Child Pornography SUPPORT

The TTA urges the Covernor to sign this Bill which will impose criminal
penalties against persons involved in using children for pornographic purposes.,

It is difficult to contemplate what kind of parents would allow {or encourage)
the use of their children in pornographic films, but we know there are such
parents and they must be held accountable. They, ard the producers of these

R

Pilms, must find out that society will not allow this kind of denigration of its

v krow there was some feeling that vpresent child labor laws and laws pro-

niniting prostitution could te used to prosecute pecple involved in thic sort

¥« W2 do not believe these laws are adequate, This proposed law,
Fion speals directly to the problein, is needed,

‘2 know, also, that there was some question of First Amendment "rights" of
hose inveived in the making of such films, We hope the amendments to the Bill

nave aliayved the fear that this could prove to be a problem., PTA cannot believe,

)
]

wever, that the framers of our Constitution expected the First Amendment

To b interrnreted as providing some sort of protection just because "scmething”
wzz put on film or in print, Using children for pornographic purposes is
Lrely not pre ted by the Constitution,

Ine state must try to do what it can to protect children from being

used for this helinous purpose,

TTa our-oes that this Fill become I'ew York State Law this year,

[ * /)
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June 20, 1977

Hon. iiugh L. Carey
Governor

Executive Chambers
State Capitol

Albany, New York 12224

Re: Senate Bill S§.2743-B, Marino, et al,
Assembly Bill A.3587-B, Lasher, et al.

Dear Governor Carey:

I am President of St. Martin's Press, a New York
City publishing company. Cur company is a subsidiary of
Macmillan i*ublishers Limited, the 125 year old British pub-
lisher. St. Martin's Press, however, is in its own right a
reputable, established publisher, producing books of fiction,
poetry and art, reference books, college textbooks and other
books of general interest.

I understand that the above bill, which deals with
the problem of sexual performances by children, has been passed
by the Assembly and Senate and has been submitted to you for
signature. I wish to convey my concern to you about the im-
pact of the legislation on the continued publication of a
book that St. Martin's Press publishes entitled SHOW ME! A
Picture Book of Sex for Children and Parents. Specifically,
the problem we face is caused by the inclusion in the bill of
§263.15, which makes it a crime to promote a sexual performance
by a child even if not obscene.

I am enclosing for vyouvr reference a copy of SHOW ME!.
For your further information about tne book, I am also enclosing
a ccpy of nmy letter of June 9, 1977 to Hon. Howard Lasher, the
sponsor of the bill in the Assembly, together with the enclosures
referred tc in such letter.

KoV
WJUN 211977
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Hon. Huygh L. Carey
June 20, 1977
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SHOW ME! represents a serious and responsible ap-
gsroach to sex education for children. As such, it has re-
ceived praise from an immense number of parents, psychologists,
teachers, librarians, clergymen and reviewers. Approximately
100,000 copies of the book have been sold in North America.

Probably because of its controversial nature and its
explicit photographs SHOW ME! has been the subject of three
cases in this country where attempts were made to ban its sale.
In each case the court held that SHOW ME! is clearly not ob-
scene (in all cases in the initial stages of the proceeding).
No courz, anywherz, anas found it to be obscene. 1Indeel, the
finding has always been that it is a serious, educational
book and constitutionally protected.

I have found that a recurrent problem has been to
convince people that are initially opposed toc SHOW ME! that
we could possibly have produced this book with an honest and
approvable intent. The paper written by me entitled DEFEND-
ING "SHOW ME." referred to in my letter to Assemblyman Lasher
and enclosed nerewith tells why it was published by St. Martin's
Press and why I deeply believe it is a valuable, needed, sincere
effort in an important area by informed and reputable authors.

I suggest to you that if §263.15 of the bill, as cur-
rently adopted by the Legislature, would ban a book such a SHOW
ME!, then the legislation is uninformed, harmful and unconstitu-
tional. &ection 263.10 of the bill (ceoncerning the promotion of
obscene sexual performances by a child) is certainly sufficient.
Section 263,15 (concerning the promotion of sexual performances
by a child and carrying the same severe felony penalties as
§263.10) is, at the same time, duplicative, conflicting, i1l-
iogical and confusing; and its unnecessary inclusion in the
legislation would very likely have a chilling effect on the
further publication, distribution and sale of worthwhile books
such as SHOW ME!

I am hopeful that, after a review of this letter and
the enclosed material, by you or your staff, you will recognize
the seriousness of the matter. I urge that you do everything
in yvour power not to allcw the final enactment of the bill, un-
less §263.15 is first deleted therefrom.



Hon. Hugh L. Carey
June 20, 1977
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Unfortunately, I am at present in London, England,
from where this letter has been dictated, and will not return
to the United States until the week of July 4th. idowever, I
would be glad to have another representative of St. Martin's
Press meet with your staff at any time at their convenience.
Alternatively, I would be happy to call your staff from London
if you thought this would be helpful. My office can accept any
instructions you or your staff would care to give.

Respectfully yours,

Thomas J. McCormack,
President

Encs.
cc: Judah Gribetz, Esqg.
Counsel to the Governor

Paul Joya, Esqg.
Assistant Counsel to the
Governor
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DEFENDING "SHOW ME!"

by Tom McCormack

President, St. Martin's Press

This past year St. Martin's published a book that was the
only hardcover book issued in 1975 to be prosecuted for obscenity.

The book is SHOW ME! A Picture Book of Sex for Children
and Parents. The authors are a Swiss child psychologist named
Dr. Helga Fleischhauer-Hardt and an American photographer, Will
McBride. She wrote the text. He took the pictures.

In this article I'd like to tell why I went to court to de-
fend the book, and what I learned there.

First, 1 should describe the book. Tt 1s large -- 153% x 9%,
[t has 170 pages, 32 of which are given over to text by Dr.
Fleischhauer-Hardt explaining how to use the book and the rationale
behind it. ("We are of the opinion that only an explicit and real-
istic presentation of sex can spare children fear and guilt feelings
reclated to scexuality. Tor this reason we chose photography as a
medium.") The rest of the book is comprised of Will McBride's
photos. The book begins with pictures of two children of about
cight who examine their anatomical differences and express wonder
and bafflement about sex. The succeeding pictures show the
developing sexuality of older children, through to adulthood and,
finally, parenthood.

The children learn about sex by sceing it enacted by their
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clders. The photos are thoughtful, affectionate, loving, warm--
and totaslly explicit, far more explicit than anything ever befores
devised for use with children. Moreover, they are not cocnfiiod
to depictions solely of copulation. They show childhood sex
games, masturbation, and oral sex as well. Why? Because these
things are a natural part of human sexuality, and it is intended
that none of them be condemned, hidden, secret, unshowable.

The rationale behind this total explicitness is the authors'

firm conviction that a completely open, relaxed and non-vestric-

tive sexual education is the best way to develop a noru:i, happy
sexuality. Putting it the other way around, they poinv =ut that
ne one 1s born with a feeling of shame, guilt, fear or anxiety
about sex. It is taught to them. And the lesson is communicated

less in this era by outright condemnation of sex than by silent
suppression. The muzzling aura of taboo soon conveys its message
to the growing child; he is scolded for touching or showing his own
genitals, for looking at his sister's, for repeating some seXx

joKke he heard at school. He soon senses his mother would not want
him looking at those pictures of naked ladies that his friend has.
e notices his parents' embarrassment or scandal when he uses
certain words or asks certain questions. In a burst of enlighten-
ment, they may buy him a book about the birds and the bees. 1It's
a cartoon book and the one thing he is desperately looking for

1s the one thing shielded--the Mommy and the Daddy are in bed
together with the blankets up to their chins. Why can't he see
what's going on? Is it so awful? It must be, because it is never
shown. And never discussed in specific terms. And so the mes-
sage gets across.

Some 70,000 copies of SHOW ME! have been sold in North
America. It is in book stores from coast to coast. It has re-
ceived supreme praise and total condemnation. In many communities,
the book has been called to the attention of the local prosecu-
tor who has examined it and declined to prosecute. The general
opinion has been that it would be a waste of time and money be-
cause conviction was impossible. At least one prosecutor added,
"And I'd end up looking like a damn fool."

But, four times, prosecutors went ahead: In Massachusetts,
New Hampshire, Oklahoma and in Toronto, Canada.

[ found that as a witness--and as a publisher answering his
mail--the first task we had was convincing antagonists that the
authors and the publisher could possibly have been sincere in
their arguments for SHOW ME! The child psychologist in Switzer-
land must have wanted to produce pornography. She could never
have believed that revealing the facts of sex to young children
was good thing. Here is a child touching her own anus. How can
that be justified? Here is a picture of a woman kissing a man's
menis. Here is a totally explicit photo of a penis penetrating
a vagina. There can be no sincere defense of such things.
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The impasse here stems from a denial of the book's basic
premise. Behind the accusation is the critic's assumption that
there s something shameful, something deserving suppression, abhout
scXx. And that the author knows it. But if Fleischhauer-Hardt's
honest belief is that shame about sex is a harmful and unjusti-
fied attitude, and that shame is not innate but rather is taught,
and that the best way to avoid teaching shame is to be totally
open, relaxed, and non-condemning about sex right from infancy,
then she resolutely did write this book with sincerity of intent.

The publisher, the one who figured to make money from the
book, I was fair game for some skeptical cross-examination in court.
Did St. Martin's really have no qualms about this book? Really?

[ said that when I first saw the book in German--which I cannot
recad--1 was startled and skeptical too. But Paul DeAngelis,

>t. Martin's editor on the book, translated the text for me, and
soon I had to start questioning the grounds for my skepticism.
vell, you don't show such things to kids. Why not? Because
they're too young. But that's circular. You don't show them to
the young because they are young. Now really, focus in on it:
Why shouldn't children be told about sex? We tell them about
cating, exercise, germs and other things about the body. We
zell them about rockets to the moon, how bridges are built, how
4 car works. Why not sex? The two responses that opponents regu-
tarly came up with were:

"The kids aren't ready for it."
"Is it really necessary to show them these things?"

The answers to these remarks sum up my own conversion, and
they have been borne out since SHOW ME! was published. To the
first we sav: C(Children don't become ready for the book; they
become unready for it. No voung child is embarrassed or frightened
cr appalled by it. They have to be taught these reactions as
they grow. We haven't received a single letter from any parent
who bought the book and then found their child was upset, distressed,
made anxious. Only adults are, not children. There have been
bizarre scenes in bookstores as adults first encountered SHOW ME!
such as the man in Oklahoma who tore it to pieces. I testified
in court that my son Daniel, who is eight, has the book. He turns
a few pages, puts it down and goes and watches Star Trek--with the
same equanimity of response. If I can get him through puberty
with a similar lack of embarrassment and tension about sex, I'll
be thankful. Sex is as natural a part of life as eating, sleep-
ing, growing taller. Why in God's name hide anything about it?

[f you do hide it, suppress it, stigmatize it the cEild will
become unveady for it.

"But they can't use it, they're so young, so why do they need
it?" Twoe reasons. The f{irst, 1've given: If you suppress it while
they're young, they'll get a message, a deeply negative one, and
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i1t will contaminate their response when the time comes when they
are ''ready." The second reason is this: In absolutely no other
areca of life do we deny children knowledsze because they can't
use 1t yet. I don't refuse to tell Daniel about shaving because
he doesn't have a beard. 1 don't teill him I won't discuss
computers or dizbetes or the electoral process until he ''needs
to know."

This fundamental premise can't be repeated often enough:
Expose children to the facts of sex as openly and naturally as
cverything else and they will accept it as naturally as everything
else. As Fleischhauer-Hardt notes, in those non-Western societies

where there 1s no sexual censorship there are no sexual hang-
ups.

So that was the first reason for publishing SHOW ME!--1
believed in what it was trying to do. The second reason is that
I'm on The Freedom to Read Committee of The Association of Amer-
ican Publishers. I'm on this committee because censorship--being
told what T can and cannot publish, read or think--is intolerable
to me. 1 knew that there would be parents who would want to
use this book with their children, and I could see that there
were others who would want to stop them. "I will not have this
book for my children, therefore you shall not have it for yours."
That seems to me obviously unacceptable.

One persistent problem for the defense is: Not having read
SHOW ME! is no deterrent to attacking it. Three months before
the book was even published, I received a letter from the pastor's
secretary at a church in Ohio saying, "Nothing personal, but if
you print this book, I hope your shop goes up in smoke." In
Toronto, Marshall McLuhan of the-medium-is-the-message fame,
declared the book to be '"Nazi.'" (The book was first published
four yvears ago by a Lutheran Church-supported children's book
cempany in Germany.) He claimed that his expertise allowed him
to make this judgment without having read it.

The defense of the bcok in the United States was based squarely
upon the Supreme Court's opinion as expressed in the famous Mil-
ler vs. California case, and supplemented in the Jenkins vs.
Geeorgia case. The Miller opinion cited three conditions that
nceded to prevail before a book could be ruled obscene:

1. The average person applying contemporary community
standards would find that the work, as a whole, appeals to a
prurient interest in sex.

2 The work depicts, in a patently offensive way, sexual
conduct.

3. The work, taken as a whole, lacks serious literary,
artistic, political or scientific value.
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testified--an educator and a psychologist--and after asking the
second witness the question, "Is this book in your opinion a valu-
able educational tool that should be used with discretion by
parents teaching children?" The answer was, "Yes, sir." This

was enough to persuade him that serious professionals could
sincerelyv argue for the book's value. (Besides, the two witnes-
s¢s took an hour, and he saw we had nine more lined up.)

In Oklahoma, Special District Judge Creston B. Williamson
ruled, "The book...is not an obscene book within the definition
set out by the United States Supreme Court in Miller vs. California..
3v so holding, this Court determines that there 1s no factual
issue which would require a jury determination..." What he was
saying is that the questions of fact that a jury would consider--
what are the community standards? is this book patently offensive?
cte.--were not pertinent in the face of the court's prior deter-
nination that the book had serious value.

In all three cases--and in Toronto--the bench's tenacity in
defending First Amendment freedoms impressed me. In Canada,
Judge Llovd Graburn in finding SHOW ME! not guilty said, "Free-
dom of expression is a hallmark of a free society. Curtail and
¢rode such freedom, and liberty withers away."

Judge Graburn had listened to the book being attacked on
cvery conceivable ground. Marshall McLuhan called it '"Nazi";
a clergvman called it an "organ recital;' someone condemned it
for having no blacks or orientals; for its hostile attitude toward
prudish older people; for describing the pain of childbirth;
for its "anti-privacy attitude;" for having only "beautiful
people" in it; for having children 1in it. The prosecution even
found sinister meaning in the datum that the book has sixty-nine
photographs. But there is no binding connection between any of
these charges and obscenity, Judge Graburn said. Nor does a
non-obscenity (a picture of a penis) become an obscenity merely
because the picture is enlarged. Nor does the assertion that
the photos would frighten a c¢hild entail obscenity, even if
it were truc {which, experience has shown, it is not). He summed
ur his remarks abcocut the more general attacks on the book by say-
ing, "I find it incomprehensible to conceive of a picture book
about sex in the purview c¢f the author's aims which would not
deal with sexual intercourse, masturbation and bodily exploration."

In effect, the prosecutioii's initial angle of assault on
the book ignored the purpose cof the work and simply cited various
photographs, saying, these are obviously dirty pictures. The de-
fense would then counter by saying the Supreme Court has repeated-
ly said we must consider the work as a whole, not just isolated
pictures or lines; we need to look at the educational intent

on the work as a whole. The prosecution would then veer off its
angle and try to attack SHOW ME! for not doing its announced
jobh well. But as soon as they did this, they were no longer

attacking the book as obscene. And we had scores of teachers,
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This opinion left a good deal unresolved, because of confu-
sion about definitions of terms and about procedure. The SHOW ME!
cases have contributed to some clarity of procedure.

The Jenkins case followed Miller. The object of the indictment
was the movie CARNAL KNOWLEDGE. The prosecution in Georgia as-
sunied, rightly, that it could find twelve local jurors who would
decide that, by the standards of the community where they lived,
the film was offensive. The defense appealed and the Supreme
Court agreecd to hear the case because they perceived that their
Miller decision was being misinterpreted or misused. The jus-
tices went to the movies and came back to overturn the convic-
tion. A key line in the Jenkins decision reads, "It would be a
serious misreading of Miller to conclude that juries have un-
bridled discretion in determining what is patently offensive."

Cf the three proceedings asrinst SHOW ME! in the United
Statres, two were pre-trial hearings--in effect, to decide if the
book or booksellers who were arre:-ed should be tried--and the
third, in New Hampshire was an actual trial (before a judge,
not a jury) because New Hampshire, has no provision for a jre-
trial hearing.

In all three states, judges ruled that as a matter of law,
SHOW ME! was not obscene. How the SHOW ME! cases contribute to a
clarity of procedure is this: Each of the judges perceived that
their duty lay in applying the three-pronged Miller de<ision in re-
verse. That 1is, they examined prong three: Does the book have
serious literary, artistic, political or scientific--i.e. edu-
cational--value? If it does, then it is unnecessary to proceed
to the blurry question of community standards or of how offensive
some people may find it.

In Massachusetts, Superior Court Justice David Nelson wrote
"In order to protect citizens' rights under the First Amendment...
the court is required to apply the constitutional test of ob-
scenity in the preliminary stages of these proceedings... even
a cursory examination of the book allows for the determination
that it has serious literary and scientific valuc...The First
Amendment protects (such) works...regardless of whether the
government or the majority of the people approve the ideas these
works represent." Judge Nelson declared the book not to be ob-
scene. (He added a compelling postscript, "My own appraisal of
the book, for whatever my own subjective judgment is worth, for
legally it is worth nothing, is summarized succinctly on page 73
of the book as verbalized by a young child, 'YICHH!'" In Toronto,
the prosecution quoted this line to me on the stand, and I said
I thought it was very forthright of the judge. He didn't like
the book himself, but he saw that this was irrelevant to the
judgment.)

In the New Hampshire trial, Justice Alvin Taylor accepted
a defense motion to dismiss after only two defense witnesses had



SHOW ME
Page 7

§
parents, psychologists, clergymen, librarians and others pre-
pared to testify that it was doing its job superbly. The judge
quickly perceived that his job was not to decide which of the
cxpert witnesses had "won'" the dispute. The fact that there

was a sincere, informed dispute was enough to free SHOW ME! from
the charge of obscenity.

It is interesting how often critics of the book seem totally
unaware of what the book is saying or trying to do. One accuser
declared, "It is a systematic introduction to shamelessness,"
as theugh that revelation were all one needed to see. But that's
exactly what the book intends to be, a tool to take the shame
cut of sex. The prosecutor in Massachusetts remarked, "The more
tender the mind, the more obscene the book." (By '"tender" I
assume he means ''young,'" but other interpretations might work
better for him.) But consider: Would SHOW ME! be "obscene"
to a three-year o01d? No. He hasn't been taught about the
"awfulness" of any of this stuff yet. How about an eight-year o1d?
Well, not quite, because he doesn't yet know about the "heinous-
ness' of masturbation, or the "wickedness" of oral sex. In fact,
the pnrosecutor has it exactly reversed. The older the mind,
the more likely the agitation.

I close with two random further lessons from my SHOW ME!
experience:

* Researchers qualify their own results. Every prosecution
witness who showed the book to friends testified that
they were uniformly appalled. Every defense witness
testified to uniform approval.

* You can win them all, but you can't persuade them all.
In Toronto, after the judge dismissed the case, the
prosecutor said the judge's ruling was a "well-reasoned,
enlightened judgment." In Oklahoma, the prosecutor said,
" I say the judges are being pressured by a minority
who get their kicks out of reading such trash."”

The prosecutor in Oklahcma evidently listened to no one who
suppcrted the book. He didn't notice Dr. Edwin O. Carlson say,
""SHOW ME!...is a meaningful, accurate means of dealing with sex
education. While intended for children, I feel it would be an
enriching and enlightening experience for adults as well." Or
Morley Cowan, president of Children's Rights Organization, " It
is time someone presented a thorough, outspoken work explaining
sexuality and sensuality without instilling lies and shame..."
Or educator Gilbert Salk, "It is beautiful, warm, informative...
I recommend it without reservation."

This fall, St. Martin's is issuing a paperback edition of
SHOW ME! and I'm certain someone will tecar a copy up in rage. The
same person who, twenty {(ive years ago, would have torn up the
Kinsey Report. What will they be tearing up in the year 20017

XXXX
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Assoclation of American Publishers, inc.

1707 L Street, NW., Suite S35
Washington, D. C. 20036
Telephone 202 293-2585

insend Hoopes

August 1, 1977

The Honorable Hugh L. Carey
Governor of the Siate of New York
Executive Chambers

State Capitol

Albany, New York 12224

Dear Governor Carey: Re: A3587-C, Lasher Child Abuse

We believe you are aware of the strong concern of the Association of American
Publishers and other segments of the book community -- including librarians and
library groups, booksellers, book distributors and book publishers ~- over
Section 263. 15 of the Lasher Child Abuse bill, A3587-C. Section 263.15 is most
certainly unconstitutional because it would result in banning certain books even
where no child exploitation or abuse is involved, and even where the books have
evident scientific or educational value.

We did not previously urge a veto of the Lasher hill, for we were convinced that an
arnendment deleting Section 263. 15 could readily have resolved our concerns, while
leaving the bill's child abuse provisions intact. Unfortunately, despite your most

welcome and commendable efforts to secure appropriate action by the Legislature

after recall, the bill that finally passed both houses on July 14 contains the unconstitutional
Secticn 263, 15,

We now urge you to veto A3587-C. We do so most reluctantly, for we believe that
conduct involving the abuse and exploitation of children -- whether in sexual
"performances" or in any other form -~ ought to be deterred and punished by all
appropriate means. You have dften demonstrated by your cairageous and principled
actions that you take seriously the Governor's responsibility to assure that legislation
enacted in New York State -- however valid its general purpose -~ be enforceable and
constitutional. If you do not ¢xercise that gubernatorial responsibility in the case of
A3587-C, then ncothing can prevent that bill from imposing a "chilling' effect on the
exercise of First Amendment rights ~- unless or until there has been a court test
followed by corrective judicial action. As you well know, that could take a long fime,
Meanwhile, all concerned would be forced to operate on the basis of a constitutiorally
impermissible law.




We do not underestimate the jolitical problems attendant upon such a veto. We
believe, however, that the caus of delaying effective child abuse legislation must
rizhtfully be placed upon the sponsor of this bill (and the Legislature as a whole)
whe surely recognized the unconstitutional character of Section 263, 15. We believe
that the Legislature will understand the wisdom of a gubernatorial veto, and will
then overwhelmingly support o properly drafted child abuse bill in the next Legisla-
Live session,

Sincereiv,

Townsend Hoopes

¢, e ludah Gribetz, Esq., Counsel to the Governor
Paul Jova, Esg., Assistant Counsel to the Governor
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raw-Hill Book Company

1221 Aventue of the' Americas
New York, New York 10029
Telephone 212/997-1221

July 26, 1977

Honorable Hugh L. Carey
Governor of the State of New York

Executive Chambers
State Capital
Albany, New York 12224

Dear Governor Carey:

I am writing to urge you to veto the Lasher Child Abuse bill, A3587-C.
While the notion of exploiting children in sexual performances is totally
abhorent -- destructive, demeaning, morally numbing -~ this particular
bill carries a crippling defect in Section 263.15. That section is
constitutionally indefensible for it permits certain books to be banned
despite their educetional value and regardless of whether or not the
bock's publication involves actual child exploitation.

I can imagine the very great pressures on you to allow a defective bill
to slip through, and the strength of purpose a veto shall require. It
is a difficult test for any governor, and a measure of leadership for

the best.
Sincerely,

Frederic W. Hills
Editor-in-Chief

FWH:fjn

cc: Paul Joya, Esq. "}¢¢¢’

REC i vass
JUL 2 ¢ 1977,
PLQ




. £
"

Association of Amcrican Publishers, inc.

One Park Avenue
New York, N.Y.100156
Telephone 212-689-8920
ontent Cable » BOOKASSOC NEWYORK

 duly 18, 1977

The Editor

The Hew York Times

2249 West 43 Street '

Hew York, Hew York 10036 /
Deay Siv:

Recognizing the profound difficulty of achieving reasoned debate over the
intensely cinotional issue of the abuse of chilc. n in pornography, I nonetheless
venture to respond briefly to Dr. Judianne Densen-Gerber's letter to the editor
published in the Times on July 12.

Dr. Densen-Gerber challenges the Association of American Publishers (AAP),
the New York Tinmes and others for their actions concerning child abuse in porno-
graphy tegiclztrin propesed for New York State. She states that the proposed
legislation applies solely to the use of children for pornegraphic purposes;
that it is not an "anti-pornography" bill; and that, therefore, no First Amendment
1ssue s involved. On this basis, she implies that to oppose any aspect of the
proposed Rew Yok legislation is to oppose protecting children from sexual ex-
pleitation.

Dr. Densen-Gerber has apparently neglected to read the proposed New York
legislation or to cqnsu1t AAP's poéition papers. Contrary to the impression her

letter conveys, the AAP, along with prominent librarians and library groups,

leading booi publishers and booksellers, and civil liberties groups, has not




2.

oppesed the enactwent of legislation to deter and punish the use of children
- an soxual perforinances.  However, the Hew York bill goes beyond this laudable
purpose.  hccording to the bill's own sponsor, one section of the bill could
be used to impose severe criminal sanctions on the publisher or seller of any
beol depicting children in certain poses. These penaltiég could be imposcd
cven if the book involved no child exploitation or abuse, and even if the book

had sericus sciontific or educational velue. This is the single aspect of the

bill that ih

2 AAP oppes

{'ﬁ
w

In shovo, s section of the peanding hew York bill is intended -- despite
Dr. Densen-Gerber's assurances -- to ban books. Therefore, the bill does raise
a very serious Fiyst fmendment issue.

The AAF did not, a2t the time Dr. Donsen-Gerber wrote, advocate a veto of
the bi1Y, but rether an emendisent to render it constitutional (on this point,
the Hew Yoob Tiwzs account of Junz 2% was in error). The AAP continues to urge
the Legisiztuve to pass, and the Governor to sign, & strong bill aimed at tic
child abusor. At the sewe time, we oppose even high-winded efforts to ban

v-protected 1iteraiure. There is no need to flay the Constitution

in ovder o Tiay the child-abuser.

Very t“u1/ JCJV”.

3
s 4

Henry-R. Kau{man
Legal Counsel
“ RAssociation of
Pmerican Pubiiche
New York, July 1&, 1477

bece: Judianne Densen-Gerber
altor Goodian
Simon Michae) Pessie
Richard P, Kleeman
Paul Joya, Esq.
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43 Bronx River Road
Yonkers, New York 10704
July 27, 1977

Governor Hugh L. Carey
Governor of New York
Executive Chambers
Albany, New York 12224

Re: Judianne Densen-Gerber, J. D., M. D.
Odyssey Institute on Child Abuse

Dear Governor Hugh Carey:

As a citizen of the United States and a resident of
Yonkers, I urge you to support the founder and president of
Odyssey Institute, Judianne Densen-Gerber, J. D., M. D. in the
three-pronged approach suggested by Odyssey's Law and Medicine
Institute.

® Jirst, to make changes in your state education
law to require licensing of all media involving
children and to prohibit children from participating
in any sexually explicit acts, any material
produced in violation to be confiscated;

@ {Secnnd, to strengthen the child-~abuse and neglect
statutes to include commercial sexual exploitation
of children and to make the finding of venereal
disease 1n children under 12 an automatic presumption
of child abuse and neglect. (In 1976 Connecticut
passed such a law on venereal disease hecause
there had been two cases of gonorrhea of the throat
in children under 18 months of age and one in a
child nine months old within that state); and

@ Third, to create greater penalties under the
obscenity laws if the offending material invclves
persons under 16.

-

Very truly yours,’ 7

aentitoi I g

" Justine M. Rode
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ENECUTIVE OFFICES 5
T West [Uth Street, New York, New York 10011, (212)741-9570

June 29th, 1977

Honcorable Judah Gribetz
Counsel to the Governor
State Capitol

Albany, New York

RE

A-3587-B
Dear Mr. Gribetz:

As promised in my telegram to you of this date, I am pleased
to enclose for your information and use, materials prepared
by Dr. Judianne Densen-Gerber and cur legal staff.

We strenuously urge a favorable action by the Governor on this
Bill because of the singularly difficult and tragic circumstances
of New York children continucusly exploited in this manner.

I am sure you are aware of the tremendous volume of information
and testimony generated in recent Congressional hearings on

the Federal child pornography legislation. In these hearings,
witness after witness confirmed the statistically significant
portion of this industry which is based in New York. As the
encloszd materials indicate, the numbers of children involved
in the New York area runs into the many thousands, with little
or no effective prevention, intervention or enforcement possible
under existing statutes. The mature of this activity and the
sophisticated organizational framework promoting these materials
are not likely to be deterred or otherwise dissuaded by mis-
demeanor level prosecution,

I hope you will take a few moments to review this submission
and recommend to the Governor that he sign this Bill as a
symsolic act of independence for these thousands of children
on our nation's birthday.

If we can be of any assistance or provide furvher clarification
or. any of these issues, please feel free to call on us as a
rescurce to the Governor.

LN

Very truly y ijg, \

y
Stephén' F. Hutchinson

. SFH:eis vice President and General Counsel

Encls.
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THE LEGAL AID SOCIETY HaroLo K. HeLY, o8
Chairman ¢f the Board
Fifteen Park Row
New York, N. Y. 10038 RoBeRT B. McKay L
(212) 577-3300 JU% P 4 "97? resident

ALexaANDER D. FORGER
PHILOMENE A, GATES
ARTHUAR L. Liman
POWELL PIERPOINT
Arcris o ROMURRAY LEORARD B. SAND
Executive Director Vice Presidents
& Attorney-in-Chief

(518) 465-2497

LeONARD 8. Sanp
WiLuiane M. CHISHOLM

) Treasurer
Executive Assistant

Milton Beller PHILOMENE A. GATES
Legislative Director Secretary

June 24, 1977

The Honorable Judah Gribetz
Counsel to the Governor
Executive Chamber

State Capitol

Albany, New York 12224

RE: BA. 3587-B - by Mr. Lasher, et.al.

Dear Mr. Gribetz:

You have requested our comments on the above-referenced bill
which awaits executive action.

This bill amends the Penal Law to add a new Article 263 deal-
ing with the use or promotion of children under age sixteen in
sexual performances. Proposad §263.10 elevates the penalty for
the promotion of an obscene performance from a class A misdemeanor
to a class D felony when sexual conduct by a child under age sixteen
is involved. 8263.15 provides that it would be a D felony to pro-
mote any sexual performance, whether obscene or not, which includes
sexual conduct by a child under sixteen. Similarly, 8263.05 pro-
vides class C felony liability for the use of a child under sixteen
in any sexual performance. This section would cover a broad range
of activity from mere consent to the performance (perhaps by an un-
assertive parent) to actual employment of the child. §263.00 de-
fines "sexual performance" to include a variety of conduct including
masturbation, actual or simulated intercourse, etc. B263.20 provides
a presumption that the person is under the age of sixteen if the per-
son "appears" under sixteen in the performance, and the defendant
must prove affirmatively that he reasonably believed the person was
over the age of sixteen.

The purpose of the Saciety is to render legal aid in the City of New York to persons who
are w:thout adequate means to employ other counsel.—By-laws of The Legal Aid Soclety.



A. 3587-B - 2 - The Legal Aid Society

This bill imposes liability for performances which are not
necessarily obscene, and thus, prohibits activity presumptively
protected by the First Amendment. The over broad and vague pro-
visions do not give fair notice of the prohibited conduct. It
would be subject to arbitrary and discriminatory enforcement, al-
low arrests on less than prcbable cause, and have a chilling ef-
fect on legitimate expression. On these grounds alone, the bill
cannot meet constitutional standards. As the Supreme Court has
stated:

"A failure of a statute limiting freedom
of expression to give fair notice cf what
acts will be punished and such a statute's
inclusion of prohibitions against expres-
sions, protected by the principles of the
First Amendment, violates an accused's
rights under procedural due process and
freedom of speech. . ."

Winters v. People of State of New York, 333 U.S. 507, 508 (1948).
See alseo Baggett v. Bullitt, 377 U.S. 360 (1964); Dombrowski v.
Pfister, 38C U.S. 479 (1965):; People v. Berck, 32 N.¥. 24 567 (1973).

Additicnally, although this bill requires a defendant to have
knowledge of the character of the performance, it lacks this cru-
cial scienter requirement as to the most important element in the
charge~--the age of the performer. Liability would be imposed
without a showing that the defendant knew or reasonably should
have known the age of the child. Specific knowledge and intent
should be a necessary pre-requisite under due process before the
imposition of penal sanctions.

Furthermore, proposed §263.20(l) permits the performer's age

to be presumed from his or her appearance in the performance.
Such a statutory oresumption not only violates basic notions of

0%
c
0]

process but the common law of evidence as well. The due pro-
clause of the United States Constitution protects the accused

conviction except upon proof beyond a reasonable doubt of

t necessary to constitute the crime with which he is
In re Winship, 397 U.S. 358, 364 (1970) Mullaney v. Wilbur,
684 (1975).
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A, 3587-B - 3 - The Legal Aid Society

The Supreme Court in upholding the New York murder statute,
held unequivocally that the due process clause permits shifting
the burden to the defendant to prove an affirmative defense only
after the prosecution has proven every element of the crime be-
vond & reasonable doubt. Patterson v. New York, No. 75-1861 Cr.
L. Rep. 3146 (June 17, 1977). This bill relieves the prcsecution
of preving the actual age of the alleged "child" performer. To
relv on appearance for proof would be impermissible in any case.
In this situation, where clever lighting and make up are used de-
liberately to make people appear younger, it is not only uncon-
stitutional but patently irrational. Under this bill, a defendant
can be convicted without any proof of an essential element of the
crime.

Presumptions which shift the burden of proof to the defendant
to prove inrocence must be carefully conceived and narrcwly drawn
from proven facts. This bill would presume knowledge and intent
#¢ to the unproven age of the performer. Conviction could be
based upon circumstantial evidence which is at best equivocal a..d
at worst pure conjecture. Yet, it is a long settled rule of law
that i1t is impermissible to base inference on inference. As long
ago as lgoH, the New York Court of Appeals stated:

"Circumstantial evidence. . .consists in
reasoning from facts which are knowr: or
proven, to establish such as are conjec-
tured to exist; but the process is fatally
vicious if the circumstances from which

we seek to deduce this conclusion depends
itself upon conjecture."

People v. Kennedy, 32 N.Y. 141, 146 (1865).

More recently, the court stated:

"It is familiar law that when the People
rely exclusively on circumstantial evi-
dence to estaklish guilt beyond a rea-
sonabl=s doubt, ‘the facts from which the
inference of the defendant's guilt is
drawn must be established with certainty
- they must be inconsistent with his in-
nocence and must exclude to a moral cer-~
—ainty every other hypothesis.'"
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People v. Moatanez, 41 N.Y. 24 53 (1976). See also United States
v. Ross, 92 J.S. 281, 283; People v. Razezicz, 206 N.Y. 249, 269~
271 (1912). 1In effect, this merely reasserts the principle that
guilt must be proven beyond a reasonable doubt in a criminal case
---a principle which the drafters of this bill have ignored.

Finally, the bill has beer carelessly drafted. For example,
§263.10 is unnecessary. That section, which makes it a D felony
to promote an obscene sexual performance, is subsumed under §263.15,

which makes it a D felony to promote any sexual performance by a
child,

The Legal Aid Society strongly urges disapproval of this bill.

Sincerely,
%

e G C’.-_.___Bﬂﬁ.&_,~

Milton Beller
Legislative Director

M3:cag
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RANDOM HOUSE. INC.

201 EAST 50TH STREET. NEW YORK. N.Y 10022
TELEPHONE 212 572-2276

August 1, 1977

Honorable Hugh L. Carey A3587-C, Lasher
Governor of the State of New York Child Abuse
lixecutive Chambers

state Capital

Albany, New York 12224

Dear Governor Carey:

I am president and chairman of the board c¢f Random House, Inc., as well as
a past chairman of the Association of American Publishers and of its Committee
on International Freedom to Publiskh,

Through the various divisions of our corporation--Random House, Alfred A. Knopf,
Pantheon, Modern Library, Vintage, Ballantine Books--we are a major publisher of
books for and about children. And we are, as a group, deeply concerned about
the dangers posed by censorship to our constitutionally guaranteed right to
legitimately publish and disseminate information.

I believe you are aware of the strong concern of the Association of American
Publishers and other segments of the book community--including librarians and
library groups, booksellers, book distributors and book publishers—-over Section
263.15 of the Lasher Child Abuse bill, A3587-C. Section 263.15 is most certainly
unconstitutional because it would result in banning certain books regardless of
whether they involved child exploitation or abuse, and even if they have serious
scientific or educational value.

I did not previously urge you to veto the Lasher bill because I was convinced that
an amendment deleting Section 263.15 could readily have resolved my concerns while
leaving the bill's child abuse provisions intact. Unfortunately, despite vyour
most welcome and commendable efforts to secure appropriate action by the
Legislature after recall, the bill that was passed by both houses on July 14 still
contains the unconstitutional Section 263.15.

I now urge you tc veto A3587-C. 1 do so most reluctantly because I believe that
conduct abusing and exploitating children--whether in sexual '"performances" or in
any other form--cught to be deterred and punished by all appropriate means. You
have often demonstrated by your courageous and principled actiomns that you take
seriously your responsibility as Governor to insure that legislation enacted in

R



RANDOM HOUSE, INC.

New York State--however valid its general purpose--is enforceable and
constitutional. The importance of this function is magnified with regard to
~13587-C, because no severability clause and no eventual judicial action can
prevent tie constitutionally impermissible 'chilling" effect that enactment

of sucn a provision wculd surely have on the exercise of First Amendment rights.

I do not 'nderestimate the political problems attenidant upon such a veto. Howevar,
the onus of delaving effective child abuse legislation must rightfully be placed
upon the sponsor of this bill (aud the Legislature) who surely recognized the

grave constitutional dilemma that enactment of the bill in this form would
unnavoidably preceant. I am confident that the Legislature will understand the
wisdom of a gubernatorial veto and overwhelmingly support a properly-drafted

child abuse bill in the next Legislative session.

Very truly yours,

bobhRent—

RLB:kr
cc:  Judah CGribetz, Esqg.
Counsel tc the Governor
Paul Jova. Isg.
Assistaat Councsel to the Governor



RANIVOMN IIOUSE., INC. SLEPRIED A KNOPF, INC.

T EAST 20TH STREET, NEW YORK, N Y 10222 212 572-2214

T July 27, 1977

ilocnorvable Hugh L. Carey
Bxecutive Chambers
State Capitol

Albany, N. Y. 12224

Crar Governor Caray:

I would like to add my voice to those of other members of the
book publishing and bookselling community in this state who urge
you to veto the Lasher child Abuse bill, aA3587-C.

This bill-~wholly laudable in every other respect in its intent
ter cefine, deter and appropriately punish the sexual abuse and ex-
ploitation of children--is intentionally drafted so that it will have
the effect of banning, by threat cf felony penalties, the publication
or sale of any book, no matter how legitimate its scientific or educa-
tional value, depicting children in certain poses. An example of such
a book, specifically acknowledged by the bill's sponsor to be a target
ot this legislation, is SHOW ME!, a higly praised book published
several years ago by the highly reputable publisher, St. Martin's Press.

I urge yoa to veto this bill, so that it can be re-submnitted at
next year's session of the legislature, without the almost certainly
uncenstitutional section 263.15.

e T A N M ———— et e o —

Thank you.

Singerely yours,
/ /"' ,‘ :
V4 /&&' .
/ . Z
/ v k-’l/{/"‘—r\/“‘/ -
AMS:ec ~ anthony M. Schulte
Executive Vice President
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ST.MARTIN'S PRESS. Incorporated
S5 FIFPHE AVENUL, NEW YORK. N Y. 10010
Telephone: (2172) 67453151

Jure 9, 1977

Hon. Howarc¢ Lasher

New York State Assembly
Legislative Office Building
Room 422

Albany, New York 12224

Re: Assembly Bill A.3587-B, Lasher, et al.
Senate Bill S.2743-B, Marino, et al.

Dear Assemblyman Lasher:

I am President of St. Martin's Press, a New York City pub-
tishing company. Gur company is a subsidiary of Macmillan Publishers
Limited, the 125 year old British publisher. St. Martin's Press, how-
ever, i5 in its own right a reputable, established publisher, producing
books of fiction, poetry end art, reference books, college textbooks
and other bocks of general interest.

| understand thet the above bill, which deals with the prob-
lem of sexual performances by children, was introduced by you in the
Assembly. !'m concerned zbout the impact of the legisliation on the
continued publication of & book that St. Martin's publishes titled SHOW
ME} A Picture Book of Sex for Children and Parents.

| realize that SHOW ME! is a controversial bock, and that

there are people-who disapprove of it. | do think people have a right
to disapprove of it, and to refrain from buying it. But it seems to
me essentia! to recognize that an immense number of parents, psycholo-
gists, teachers, librariars, clergymen and reviewers have praised the
book, have seen it as a serious and responsible approach to sex orien-
tation for children. These are sober, balanced people who approve of
the book and want it available to them. ['m deeply distressed at the
prospect of their being tcld that, because there are some who choose
not to own the book, nobocy shall own it. ‘ :

The question | myself have had to address most often is that
of the motive behind publishing it. Some adversaries who know nobody
at St. Martin's (and often haven't read the book) assume without
question that nobody could have produced SHOW ME! with an honest and
approvable intent. So | wrote a paper titled DEFENDING SHOW ME!
teiling why St. Martin's published the bhook, and why | deeply belicve QECTNER
it Is a valuable, needed, sincere effort in an important area by
informed and reputable authors. JuN 2 it

’{‘,X B



{ (&
Hon. Howard Lasher«- ‘

June 9, 1977

Fage 2

I enclose a copy, which | hope you'll read.

I don't at all mean it as an attempt to persuade you
that SHOW ME! is a wonderful bock. | think you have a right to
your own opinion about it, even if it is an adverse ont. | mean
only to convay that it was published with sincere intent, and
that there are estimable people who honestly do vaiue it highly.

If the proposed legislation would deprive them of the
book, | think that the effect is one that neither one of us
would want to tolerate. Ycu can be sure that there are people
viho would condemn some controversial but well-intended work that
you and | cherish, and | think we'd both agree that their disagree-
ment is not sufficient grounds for allowing them to tell us we
cannot read it.

As you know, the United States Congress is also con-
sidering the passage of a bill concerning sexual abuse of children
vhich is similar in intent to the New York bill. In this connec-
tion, ! am @iso enclosing a copy of a letter dated May 26, 1977
from a staff member of the House of Representatives Committee on
Education and Labor giving his opinion of SHOW ME! insofar as any
such bill is concerned. Such letter views SHOW ME! in its proper
perspective and is a strong indication that the Committee would
not want to include the bock within the ambit of the House Bill.

Unfortunately, | must be abroad for three weeks commencing
June 12th. However, | wou'ld be glad to have another representative
of St. Martin's Press meet with you at any time at your convenience.
Alternatively, | would be happy to call you from London if you
thought this would be helpful. My office can accept any instructions
you'd care to give.

Cordially yours,

President

Encs.
F.S. | enclose a copy of the book.

cc: Hon. Stenley Steingut
Speaker of the Assembly
New York State Assembly
Legislative Office Building
Room 930
Altany, New York 12224

(Continued)
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Howard lasher

June 9, 1977
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cc:

Hon Stanley Fink

Majority Leader

New York State Assembly
Legisiative Office Building
Room 925

Albany, New York 12724

Hon. Warren M. Anderson
Majority Leader

New York State Senate
Legislative Office Building
Roam 910

Albany, New York 12224

Hon Ralpnh Marino

New York State Senate
Legislative Office Building
Room 412

Albany, New York 12224
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STATEMENT ON LEGISLATION TO CONTROL SEXUAL ABUSE OF MINOES |

The American Library Association is in accord with the intemt of
osed legisliation that would make it illegal for adul£5'tb~recruit

ircumstances that constitute their seXudl=explCita—

sexual abuse.

Consistent with this intent; the American Library AssociatiOn:is
legislation, in seeking to suppress the abuse of minors,

1e creation and dissemination of educational and[Scientific
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designed to help young people understand their own phy51ologlcaL

Srment
BRIy SRet o

devel and.human sexnality.

For ‘example, books using photographs of minors for the purPGSe‘of

Pads i Y h —
furthering 4

+

he understanding of their sexuality and phy51cal de elopment

¢

affected by legislation designed to control the‘apuse of

Livrarians who are agware of proposed legislation which mlght Chlll
he develcormert and dissemination of ‘information and mater]als, not in-
should

1oit minors or contribute to their delinquency,

the Office for Intellectual Freedom.

Submitted by the

YIZ¥ED FOR CONFORMALCE WITH Intellectual Freedom Commlttee
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815 Second Avenue New Yorko N teT
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June 10, 1977

Hon. tioward Lasher

Now York State Assembly
Logislative Office Building
Room 427

Alban,, Now York 12224

Re: Assembly Bill A.3587-B, Lasher, et al.
Senate Bill $.2743-B, Marino, et al

Dear Sssceamblyman Lasher:

The Seabury Bockstore, affiliated with the Protestant Episcopal Church
of America, sorves the religious and educational community of the New
Yok infvbﬂlitdn arca.  As president of the Bookstore's parcent company,
The Seabury Press, and during mose than 20 years of executive positions
in r&ll;l@d‘ puilisking, I have had extensive experience with publica-
tions in the ficld of sex education.

I underutand that you arce the sponsor of the abovementioned bill in the

New York O ate Assembly and that you have been a leader in the effort to
come to grips with the most troubling phenomcnon of the abuse of minors

in gexual parformances. 1 am sure that everyone applauds your tireless

work on bohalfl of the young children of our state.

I belicve vou arve alrcadv aware, however, that there is ohe: aspect of
tho pending leuislation that troubles me and my colleagues in the book
and education comununity greatly., That is the provision of vour bill
which would create an outright ban in New York on all books that depict
children in certain actual or simulated poses even though the book may
be a serious scientific or educational work that is not obscene by any
standard and is therefore a book of value that must be considered a form
of constitutionally-protected expression..

Cur company has published and distributed a number of important sex educa-
tion works, and wo are seriously concerned with the direct adverse affects
of this Jlzxgislation in its present form.

We vrgoe vou Lo give most serious consideration to an appropriate admend-
mont that would delete this questionable provision. We cannot believe tha
sucli an action to conform your critically-important legislation to the
constituticnal mandate protecting freedom of speech would in any signi-
ficant mannewr dilute the effectivencss of your anti-child abuse bill.
Inderd, olimination of potential litigation over. the cons tLtutionalﬁtk

of this Jegislation should help to guarantee the success of your laudable
cfforts,

-/...
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June 10, 1977 Re: Assembly Bill A.3587-B, Lasher,et al
Hon. Howard Lasher Senate Bill 5.2743-B, Marino, et al.

In closing, we urge you, as a progressive legislator, to recognize the
_ very serious threat that this secondary aspect of your bill may pose
_to responsible members cf the book community. We hope that you will
recognize that publishers, booksellers, librarians, and educators,
should not be confronted with the unnecessary and constitutionally-
impermissible choice of either pulling books of serious value out of
_circulation or elsc risking serious felony prosecution.

Sincerely,

W. M. Linz
President

_cc: o Hlon. Stanlo Steinqut
Hon. Stanley Fink

Hon. Warrcen M. Anderson
Hon. Ralph Marino




Association of American Pubiishers, Inz.
Cne Park Avenuc
New Yorg, N.Y. 10015

Telephone 212 63584521

Analysis of S2743-B, Marino, et al.
"A3587-E, Lasher, et al.
(AN ACT to amend the penal law, in
relation to promoting or permitting
sexual performances by children)

Tha Association of American Pubiishers, Inc. (AAP) supports the New
York Legisiature's effort to deter and punish the exploitation of minors in

saxual performances. Misuse of children in this manner should be discouraged
in avery legal and constitutional way possible.

AAP Supports Section 263.05 (Use of a child in a sexual performance)

‘ The AAP supports the passace of Section 263.05 which creates a new
C felony directed at parsons who actually use or parmit the use of minors in
sexual paerformanzes. The severe felony penalties that would be imposed provide

abpowerful law envorcement tool quite properly targeted directly at the child
abusar,

PAP Does HNot Onpose Section 263.10 (Promoting an obscene sexual
performance by a chiid)

Pecause of the agravity of the harm sought to be prevented, the AAP
does not oppose the passage of Section 263.10 which creates a new D felony
directed at persons who "promote™ obscene sexual performances by minors. This
section quite properly recognizes that persons not directly connected with the
actual abuse of a minor who publish, distribute, sell or lend a photograph or
movie depicting a sexual performance, are entitled to tne legal protections
provided in New York's obscenity laws, including the constitutionally-mandated
defense of serious educational or scientific value.

AAP Cpposes Section 263.15 (Promoting a sexual performance by a child)

Szction 263.15 duplicates the provisions of Section 263.10 but omits
the requisitie constitutional defense of non-obscenity. The AAP believes that
this apparent effort to circumvent the protections mandated by the First and
Fourteenth Avendments is clearly unconstitutional and should be deleted from
the pending legisiation. The inclusion of such a constitutionally-suspect and
to a great extent cduplicative provision can only dilute and sidetrack MNew York's
effort to pravent child abuse. Responsible publishers, distributors, booksellers
and Tibrarians who publish or disseminate serious books and educational materials
which are not obscene by any standard, but which might be affected by Section
263.10, should not be confronted with the constitutionally-impermissible dilemma

of either pulling these books of value off their shelves or else risking serious
felony prosecution.




June 17, 1977

The Honcrable Hugh Carey
Governor of New York
Executive Chambers

State Capitol

Albany, New York 12224

Dear Governor Carey:

I write you as an officer of the School Department of Holt, Rinehart
and Winston, as a member of the Freedom to Read Committee of the
Asscciation of American Publishers, and as a resident of the State
of New York to express my concern over the passage of the Lasher-
Marino Child Abuse and Pornography bill (A3587-B/S2743-B) in a form
that included Section 263.15. The Association expressed its opposi-
tion to this section of the bill with the following statement.

Section 263.15 duplicates the provisions of Section
263.10 but omits the requisite constitutional defense

of non-obscenity. The AAP believes that this apparent
effort to circumvent the protections mandated by the
First and Fourteenth Amendments is clearly unconstitu-
tional and should be deleted from the pending legisla-
tion. The inclusion ©f such a constitutionally-suspect
and to a great extent duplicative provision can only
dilute and sidetrack New Yerk's effort to prevent child
abuse. Responsible publishers, distributors, booksellers
and librarians who publish or disseminate serious books
and educational materials which are not obscene by any
standard, but which might be affected by Section 263.15,
should not be confronted with the constitutionally~imper-
missible dilemma of either pulling these books of waluz
off their shelves or else risking seriovs felony prosecu-
tion.

Section 263.15 does in effect create an outright ban on any publication
that depicts children under 16 in actual or simulated sexual activities
even though the work involved might be scholarly, scientific or educa-
tional in nature. Such a ban surely goes beyond what would be generally
construed as being beneficial in the creation and publication of scholar-
ly, scientific, or educational works that would consider the sexuality

of minors.



Therefore, I highly recommend that you not sign this bill in its present
form.

Sincerely,

me * V3 4/% e i)

Vincent A. Alexander
Vice President and
Editor-in-Chief
School Department

VAA:1h

c¢c:  Judah Gribetz, Esq.
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June 22, 1977

Honorable Hugh L. Carey

GCoverncr of the State of New York
Executive Chambers

State Capitol

Albany, New York 12224

Re: Assembly Bill A.3587-B, Lasher, et al.
Senate Bill A.2743-B, Marino et al.

Dear Goverr.or Carey:

I write to you as chairman of the Freedom to Read
Committee ¢of the Association of American Publishers (AAP),
and as an officer and director of a book publishing house
which has long been active in the publication of books in
many fields, including schcol, college, juvenile, medical
and religious, to state our position regarding Bill No.
A.3587-B/C.2743-B now on your desk for consideration. I
believe our position reflects as well the broader concerns
of the entire book community in New York State--publishers,
librarians, hooksellers and book distributors.

I should state at the outset, that the AAP unequivocally
condenns the outrageous sexual exploitation of young children
that has recently come to light. We support legislative
acticn to cdeter and punish such child abuse to the fullest
extent possible within legal and constitutional restraints.
It is my understanding that at a recent press conference
on June 14 vou indicated your concern over such child abuse,
but you toc expressed the belief that any legislative remedy
must be properly and constitutionally drafted..

For this reason, we know that you will want to be made
aware that there is one aspect cf the bill before you that
trcubles us and our colleagues in the hook community greatly.
That is the provision in the bill, Section 263.15, which would
create an outright ban in New York on all books that depict
children in certain actual or simulated poses even though
the book may be a serious educational or scientific work that
is not cobscene by any standard and is +therefore a book of value
that must be considered a form of constitutionally-protected
expression.

Yone JI2S93-7 000
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There are, of course, books in several areas which
represent serious efforts to inform and enlighten the public
but which Jisturb one or another individual or group. Oc-
casionalily, serious books of great value to educators and the
public have depicted sexual activity in such a way as potentially
tc come within the broad and absolute language of a provision
guch as Section 263.15. Such books should not -- and cannot
constitutionally -- be denied to those who want and need them
because their nature is controversial to some. This, if any-
thing, is the meaning of the First Amrendment to the Constitution.

It was on this basis that responsible members of the book

community urged the Legislature to delete Section 263.15 in
crder to incorporate the constitutional protections that must
be accorded to works of serious educational or scientific value.
We believe that many legislators were impressed by the serious-
ness of this constitutional dilemma and by the fact that the
bill could be cured of this defect without in any way significantly
diluting the effectiveness of the legislation as a tool against
¢child abuse. Even the sponscor of the bill in the Assembly,
Howard Lasher, implicitly recognized the serious constitutional
defect in this legislation when he amended his own bill to add
Section 263.10, a new provision that incorporates the constitu-
ticnally-mandated reference to "obscenity" as defined in other
sections of the Penal Law.

Unfortunately, Assemblyman Lasher in our view failed to
give due consideration tc the grave problems of constitutionality
and enforcecbility inherent in Section 263.15, and ignored the
opinion of his colleagues in the Legislature who uniformly do
not oppose an amendment deleting Section 263.15, when he refused
tc delete his patently unconstitutional provision. Thus, in
what can only be viewed as a dangerous and wholly unwarrantec
experiment with sensitive ‘First Amendment liberties, the bill
befcre you preserves within it an unprecedented dual provision
creating two identical class D felonies -- one that conforms to
legal requirements and the other that is qguite clearly constitu-
ticnally infirm. No severability clause can cure this defect
because of the obvious and impermissible "chilling effect"” that
the presence of Section 263.15 would have on legislative pub-
lishers, booksellers and librarians.

In licht of all these considerations, we urge you to do
everything in your power to prevent the final enactment of the
Lasher bill unless Section 263.15 is deleted. We are convinced --
and we are certain that upon study you will also conclude --
that the bill without Section 263.15 would be a better drafted
and nere effective bill that will receive overwhelming support
in the Legislature. Indeed, elimination of potential litigation
over the constitutionality of this legislation would be of im-
mense help in cuaranteeing the success of the Legislature's
laudable effort to prevent child abuse.
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To assist you and your staff in considering these
consequential issues, we have taken the liberty of enclosing
the following additional items each of which demonstrates the
real ccncerns of responsible groups in regard to the framing
¢f child abuse legislation that remains within proper con-
stitutional bcunds: 1) A brief analysis of the Lasher bill
prepared¢ by the AAP Legal Counsel; 1ii) An analysis by the
U.8y Department of Justice of similar constitutional and legal
issues posed in federal legislation now pending before the
Congress (see in particular pp. 6-8); and iii) Materials pre-
vicusly sent to Assemblyman Lasher by several prominent publishers,
librarians anc booksellers opposing Section 263.15.

In closing, we urge you to recognize the very serious
threat that Section 263.15 of the bill before you may pose to
responsible members of the book community. We hope that you
will take acticon to assure that publishers, booksellers and
librarians will not be confronted -- particularly in this State,
the nation's center of legitimate book publishing -- with the
unnecessary and constitutionally-impermissible choice of either
pulling books of serious value off their lists and shelves orx
else risking serious felony prosecution.

ancerely yours, L

‘\,‘_\ N ) 3
> / / (‘ :
PN Re& /41
i //;/Z \, /(l /

"\

cc:  Judah Gribetz, Esqg.
Counsel to the Governor

Paul Joya, Esqg.
Assistant Counsel to the Governor
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Analysis of S2743-R, Marino, et al.
\3507-B, Lasher, et al,
(AN ACT to amend the peial law, in
refaticn to promoting cr permitting
sexual performances by children)

The Asscciation of American Publishers, Inc. (AAP) supports the New
York Legislature's effort to deter ond punish the expicitation of minors in
sexual performances, Misuse of children in this manner should be discouraged
in every legal anc constitutional tay possible.

AAP Sunporte Saction 263.05 (Usa of a child in a sexual perfoimance)

The AAP supports the passage of Section 263.05 which creates a naw
rectad at persons who ahbt ally use or pevinit the use of minors in

8 narformences,  The severe felony penalties that would be imposed provide
2 powerius law enorcement teol qumue properly targoeted directly at the child
abus

n 263,10 {Promoting an obscene sexual
ik ‘C")

does rot o ,
directed 2t pevsens who "promota™ giiscana sexual performances by minors. This
sectinn QU1L“ prope erly recognizes that persons not divectly connected with the
actual sbuse oV a minor who publlsn, aistribute, sell or lend a photograph or
movie cenicting a sexual pevformance, are entitled to the legal protections

provides in New York's checenity lawe, inclyuding the ronstitutionally-mandaced

dafense of sarious ecucational ov scientific value.

Becavse of the qravi;j of the narm scught to be prevented, the AAP
pJ csc e passage of Section 263.10 which creates a new D felony

AP Cpposes Section 263.156 (Prcmoting a sexual performance by a child)

Section (32,15 duplicates the provisions of Section 263.10 but umits
the requisitc con- viiitional defense of non-obscenity. The AAP believes that
this upoarent effort to circumvent the protections mandated by the First cnd
Fourtcenth Amendnents 1s clearly unconstitutional and should be deleted from
the pending leqislation. The incluzieon of such a constitutionally-suspect and
to 2 great extent duplicative provision can only dilute and sidetrack New York's
effort to orevent child abuse. Responsibie pubiishers,. distributors, bcokseiiers
and librarians who publish or dissemirate sericus books and educational materials
wihich ere not obscepe by any standard, but which might be affected by Section
262.1%, should no* be conironted with the constitutionaliv-impermissible dilerma
of either pu]?:n; theco books of value off their shelves or else risking cerious
felony pr secutd
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A COMMUNICATIONS CORPORATION

IIVISIONAL VPRESIDENT
JOUBLEDAY BOOK SHOPS
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[EW YORK 10022

212) 953-4815

June 10, 1977

Hon. Howard Lasher

New York State Assembly
Legislative Office Building
Room 422

Albany, New York 12224

Dear Assemblyman Lasher:

As President of Doubleday Book Shops, a leading chain
of first-class bookstores since 1910, I applaud your
work on behalf of sexually abused minors, but question
Section 263.15 of Assembly Bill A 3587-B. This section
would, in effect, create an outright ban on any book
that depicts children under 16 in actual or simulated
sexual activities even though the work involved is a
scholarly, scientific or educational book.

This provision would make censors out of retailers
under threat of severe criminal penalties.

We strongly feel that it is our responsibility to

offer for sale any books published by a reputable publisher.
I urge the elimination of Section 263.15 to protect
publishers and booksellers from criminal penalties for
publishing or selling reputable works that are a
constitutionally protected form of expression.

Sincerely, /

py ///,/
/"// g /
Edward G. Stoddard
EGS/dw

cc: Hon. Stanley Steingut
Hon. Stanley Fink
Hon. Warren M. Anderson
Hon. Ralph Martino

DOUBLEDAY & COMPANY INC

PUBLISHING « BOOK CLUBS ¢« DOOK SHOPS « EDUCATION ¢« TEXTBOOKS ¢« MULTIMEDIA ¢« PAPERBACKS
BROADCASYING « MOTION PICTURES + PREMIUMS ¢« BOOK MANUFACTURING

NEW YORK » TORONTO *» LOMDON » PARIS
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State University of New York at Buftule »

SCHOOL OF INFORMATION AND LIPPZARY STUDIHES

Junce 10, 18977

Honoralle Howard Lasher

flew York State Assembly
Legislative Office Building
Room 422

Albany, New York 12224

Dear Assembliyman Lasher:

I am writing to you as the Chairman of a 15 member Committice
on Intellectual Freedom and Due Process of the New York Library
Assceiation and as a professional serving libraries and their
putlics for necarly 20 years. I teach a 3 credit course in this
department which earefully explores the relation of the library
to the access to materials collected by libraries with a particular
emphasis on censorship and pornography.

I understand that you are the sponsor of Assembly Bill A,3587-B,
Senate Bill 5.2743-B (Marino, et. al.). I know from press reports
that you ave a leader in the laudeble effort to tackle the abuse
oj minors in sexual performances.

In reviewing the language of the bill with members of the
Committee and with the President of the New York Library Associa-
tion, Mary Cassata, we have come upon an aspect that gives us
very serious concern. That is the provistion of the bill which
would create an outright ban in New York on all books and materials
that deptct chkildren in certain actual or simulated poses even
though the work may be a serious educational or seientific work
that s not obscene by any standard and ig, therefore, a work of
value and able to be defended as a form of constitutionally-
protected capression. ‘

Already in library collections in both public and private
rescarenr and general public libraries are works of a serious
scientific and educational nature which would well be pulled from
the shelves or circulated at the risk of a felony prosecution.

In many academic libraries, materials used in the study of the very
pnenomenon you are trying so tirelescly to leyisliate into a
controlled sttuation, could become locked away, destroyed or
denied to serious use. Many educational materials used with
various age levels and curriculum support could well become
instead of tools for enlightenment, weapons of suppression and
threat of imprisonment.

ARENCE D BEL G HALL AMBERRST NEFW YORK 14260 TEHL(TIG0I6-2412
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It (s my sincere belief, shaved by the Presidont of JYLA, tiat
such T not your intent. We do not feel that you intend to place
Libraries and their staffs under threat of ligitation., We believe
tiat you could not huave expended the amount of energy and time
Jor that reason, We want to gee the caplottation of children
stopped as de jyou and would not Like to sce the legtslation
enabliing New York to copes with the situation tied up in litigation
over tts consitutionality.

I am urging you on behalf of the libraries and professional
Librarians <n the State of New York to give serious constderation
to an appropriate amendment that would delete such provision
whien denies the requisite constituitional defense of non-obscenity.
We o do not wane to see your efforts sidetracked into the kind of
Litigziivn whieh will thwart your efforts on behalf of children
cuerywiere. I am certain that you knrnow from personal ezperience
Erictt 41br~ria ns should not have to face the choice of pulling
materials out of their collection or risk serious felony charygcs.

Most f;'spe"t ullu,

1
ot ey Y
GRS Snsm
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